ALINA ALEXANDRA RISSER
Degree Candidate, The John Marshall Law School
alinarisser@gmail.com
CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES,
AND THE EFFECT OF ITS ARTICLE 12
ON GUARDIANSHIP LEGISLATION WORLDWIDE
Most people take it for granted that they can hop on a bus or take an “L” to go somewhere,
browse the Internet, or watch TV. But for more than 1 billion people (15% of the global population)
there may be major obstacles that put these activities out of reach.1 The World Health Organization
in its first global report on disability states that in developed countries people with disabilities are
three times more likely to be denied healthcare than other people, children with disabilities are less
likely to start or stay in school than other children, while employment rates are at 44%, compared
with 75% for people without disabilities.2 People with disabilities face everyday barriers including
stigma, discrimination, they lack adequate healthcare and rehabilitation services, accessible
transport, buildings and information, according to the report.3 In developing countries the situation
even worse where people with disabilities are treated as second-class citizens.4
The Convention on the Rights of Persons with Disabilities is an international human rights
treaty of the United Nations intended to protect the rights and dignity of people with disabilities.
The Convention sets out minimum standards for protecting, and safeguarding a full range of civil,
political, social, and economic rights for people with disabilities. The purpose of the Convention
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was to view people with disabilities as full and equal members of society with human rights, rather
than as mere objects of charity, medical treatment, and social protection. Parties to the Convention
are required to promote, protect, and ensure the full enjoyment of human rights by people with
disabilities.5
The Convention on the Rights of Persons with Disabilities was adopted by the United
Nations General Assembly on December 13, 2006, and opened for signature on March 30, 2007. It
came into force on May 3, 2008.6
As of May 2015, it has 159 Signatories and 154 Parties. The United States Senate failed to
ratify the Convention on December 3, 2012.7 The United Nations Committee on the Rights of
Persons with Disabilities monitors the Convention.8
The Convention was adopted to advance the development of other United Nations
documents, such as:
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“Declaration on the Rights of Persons with Disabilities” (Resolution 3447 (XXX) of
December 9, 1975);9



“World Programme of Action concerning Disabled Persons” (Resolution 37/52 of
December 3, 1982);10



“Standard Rules on the Equalization of Opportunities for Persons with Disabilities”
(Resolution 48/96 of December 20, 1993).11
The Convention is based on the principles and norms of:



The Universal Declaration of Human Rights (adopted on December 10, 1948);12



The International Covenant on Economic, Social and Cultural Rights (adopted on
December 16, 1966);13



The International Covenant on Civil and Political Rights (adopted on December 16,
1966);14
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The International Convention on the Elimination of all Forms of Racial Discrimination
(adopted on December 21, 1965);15



The Convention on the Elimination of All Forms of Discrimination against Women
(adopted on December 18, 1979);16



The Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment (adopted on December 10, 1984);17



The Convention on the Rights of the Child (adopted on November 20, 1989);18 and



The Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families (adopted on December 18, 1990).19
The States Parties to the Convention must regularly submit reports on the measures taken

to implement the obligations under the Convention, and on the progress in achieving its goals.
Reports shall be submitted to specifically established United Nations Committee on the Rights of
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Persons with Disabilities, composed of independent experts. The Committee shall consider the
report, and make suggestions and recommendations directed to the State Party.20
Article 12 of the Convention affirms the equal recognition before law, and legal capacity of
people with disabilities. According to the Article, States Parties should:


Reaffirm that persons with disabilities have the right to recognition everywhere as a person
before the law.



Recognize that persons with disabilities enjoy legal capacity on an equal basis with others
in all aspects of life.



Take appropriate measures to provide access by persons with disabilities to the support
they may require in exercising their legal capacity.



Ensure that all measures that relate to the exercise of legal capacity provide for appropriate
and effective safeguards to prevent abuse in accordance with international human rights
law. Such safeguards shall ensure that measures relating to the exercise of legal capacity
respect the rights, will and preferences of the person, are free of conflict of interest and
undue influence, are proportional and tailored to the person’s circumstance, apply for the
shortest time possible and are subject to regular review by a competent, independent and
impartial authority or judicial body. The safeguards shall be proportional to the degree to
which such measures affect the person’s rights and interests.



Take all appropriate and effective measures to ensure the equal right of persons with
disabilities to own or inherit property, to control their own financial affairs and to have
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equal access to bank loans, mortgages and other forms of financial credit, and shall ensure
that persons with disabilities are not arbitrary deprived of their property.21

Even though the term “legal capacity” is not defined in the Convention, it is the mechanism
that ensures that a person’s decisions have legal effect. 22 Article 12’s use of the term “legal
capacity” includes not simply the capacity to have rights (or passive capacity) but also the capacity
to act or exercise one’s rights, in other words to recognize one’s legal capacity to its fullest extent.23
However, the importance of Article 12’s insistence on recognition of legal capacity of people with
disabilities must be understood in the context of the historical treatment of people with disabilities,
and their presumed inability to make decisions about their lives.24 People with disabilities were
treated as “objects” to be dealt with, rather than “subjects” with their own interests, and rights to
exercise. 25 Existing highly restrictive laws on legal capacity demonstrate that people with
disabilities need protections, not rights.26 Without legal capacity a person cannot enter contracts,
marry, or vote.27 In many countries legal capacity could (and still can) be entirely removed on the
21
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basis of a medical diagnosis of intellectual, or even a physical impairment. 28 Without legal
capacity people with disabilities become subject to guardianship proceedings, which operate on
the basis of “substituted” rather than “supported” decision-making.29 The concept of supported
decision-making means that people with disabilities can still make their own choices, even though
they have support, and assistance of specialists. Substituted decision-making occurs when a
person’s rights to make his or her own choices are removed, and these rights pass to another person.
Guardianship is the primary mechanism through which different countries have provided their
protection to people who lack legal capacity, and it is a mechanism that the Convention on the
Rights of Persons with Disabilities seeks to limit.30
EUROPEAN UNION
“The European Union is fully committed to protecting and promoting the rights of people
with disabilities in all areas of life, with all available means, from legislation to policies, and from
research to funding. People with disabilities still face too many barriers in everyday life, which is
why we have placed accessibility at the center of our strategy for building a barrier-free Europe.
The European Commission wants to ensure that people with disabilities can enjoy their rights on
an equal basis with all other citizens,” said former Vice-President Viviane Reding, European
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Commissioner for Justice, Fundamental Rights and Citizenship on June 5, 2014 in European
Commission report on United Nations Convention on the Rights of Persons with Disabilities.31
Following formal ratification, it is the first time in history when the European Union has
become a party to an international human rights treaty – the Convention on the Rights of People
with Disabilities.32 It is the first comprehensive human rights treaty to be ratified by the European
Union as a whole. The European Union becomes the 97th party to this treaty.33
As of today, all 28 European Union Member States have signed the Convention, and 25 of
them have ratified it, while the remaining 3 Member States (Finland, Ireland, and the Netherlands)
are progressing towards ratification. 34 European Union Member States that have ratified the
Convention need to periodically inform the United Nations Committee on the Rights of Persons
with Disabilities about the measures taken to implement the Convention.35
The European Commission’s June 5, 2014 report outlined the ratification of the Convention
impacts in the European Union as follows36:
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The 2013 European Commission Recommendation on procedural safeguards for
vulnerable people suspected or accused in criminal proceedings makes explicit reference
to the Convention to ensure that the needs of people with disabilities are properly identified,
and addressed during the proceedings, for example by providing them with information
concerning their procedural rights in an accessible format.37



The new 2014 European Union Directives on public procurement make it necessary to take
into account the needs of people with disabilities.38



The new 2014-2020 European Structural and Investment Funds Regulations make sure that
investments are effectively used to promote equality, non-discrimination, and social
accessibility for people with disabilities.39
The Convention reflects the European Union’s commitment to building by 2020 a barrier-

free Europe for the estimated 80 million people with disabilities.40. For example, on June 5, 2014
the European Commission launched the 2015 Access City Award Competition for cities accessible
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for people with disabilities.41 The annual prize was to recognize cities for their efforts to make it
easier for people with disabilities to have access to public areas, such as residential buildings,
public transportation, or communication technologies. 42 On December 3, 2014 in Brussels,
Belgium the European Commission announced that the Swedish city Borås became the winner of
the 2015 Access City Award.43 Helsinki, Finland took the second prize, and the third prize was
awarded to Ljubljana, Slovenia.44 Additionally, the European Commission is currently working on
the draft of “European Accessibility Act” to develop the Single Market for accessible products and
services for people with disabilities.45 The adoption of a legally binding European Accessibility
Act will also reinforce the European Commission’s recently published legislative proposal on the
accessibility of public websites.46
Although many states within the European Union provide reasonable accommodation in
employment and occupation, Article 5(3) of the Convention creates a stronger requirement,
according to which States Parties must take all appropriate reasonable accommodation steps to
promote equality in the enjoyment, and exercise by persons with disabilities of all human rights.47
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For example, in the British Equality Act 2010 there is a duty to make reasonable adjustments for
persons with disabilities in areas outside of employment, including housing, and education.
However, this is hardly sufficient to ensure equal rights in all areas of life, including civil, political,
economic, social, and cultural.48
It is very problematic that some European countries continue to deny or restrict the legal
capacity of persons with disabilities. For example, according to the European Union Fundamental
Rights Agency the majority of European Union Member States link the right to political
participation to the legal capacity of the individual.49 Article 12 of the Convention has a great
potential to create positive change in shifting from substituted to supported decision-making in
order to help people with disabilities to exercise their human rights. For example, Sweden has
advanced legal and non-legal provisions for supported decision-making, where people with
disabilities are being provided with personal ombudsmen who attempt to build personal
relationship of trust with them. 50 Additionally, Sweden has the “god man” mentoring system,
under which the appointed mentor does not affect the rights of persons with disabilities, and can
only act with the person’s consent. 51 Moreover, people with disabilities have legal remedies
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against a mentor who acts outside his authority. 52 Sweden’s model should be taken into
consideration for countries that want to introduce supported decision-making legislation in order
to properly comply with Article 12 of the Convention. The introduction of a “friend” or “mentor”

appointed by the court has become common in a number of European countries, for example
in Germany, Finland, and Austria.
Other European countries such as the United Kingdom, Germany, Czech Republic,
Hungary, France, Ireland, Portugal, Slovakia, and Slovenia have started their guardianship reforms
to meet the requirements of supported decision-making under Article 12. Scotland’s progressive
Mental Health Act, and the United Kingdom’s Mental Capacity Act have both developed a Code
of Practice to assist on interpreting these Acts, which is particularly useful when it comes to
outlining decision-making capabilities. 53 There is also a strong focus on supported decisionmaking in Germany.54 There is no plenary guardianship, however limited guardianship is possible
for court specified duties.55 In the majority of cases, guardians are responsible for oversight of
medical treatment, and financial management, and wards continue to retain full legal capacity.56
In 2012, the Czech Republic enacted a new Civil Code introducing supported decision-making,
and stating that restrictions of legal capacity are a last resort.57 In Lithuania, Bulgaria, and Hungary

52
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with Mental Illness: A Review, Public Health Reviews, Vol. 34, No. 2, p. 16, available at
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Capacity Law Reform, February 21, 2012, available at http://www.mdac.org/en/news/czechrepublic-enacts-legal-capacity-law-reform (last visited April 26, 2015).
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Mental Disability Advocacy Center continues to foster the law reform process, and help these
countries’ guardianship legislation to become uniformed with the Article 12’s requirements.58

RUSSIAN FEDERATION
On May 3, 2012 the President of the Russian Federation Dmitry Medvedev signed, and
entered into force the Federal Law N 46-FZ “On the Ratification of the Convention on the Rights
of Persons with Disabilities.”59 The Federal Law N 46-FZ is very short, but historically important
not only for people with disabilities, but also for all of those who understand that the modern
society cannot ignore 10 percent of its population. It states: “Ratify the Convention on the Rights
of Persons with Disabilities of December 13, 2006, signed on behalf of the Russian Federation in
New York on September 24, 2008.”60 The Convention was subject to ratification in accordance
with its Article 43 provisions, and under paragraph 2 of Article 15 of the Federal Law N 101-FZ
“On International Treaties of the Russian Federation.”61
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Existing Russian legislation, which is focused on protection of people with disabilities, is
not contrary to the rules of the Convention. It is based on the same human rights principles, and
norms. For example, Federal Law N 181-FZ “On Social Protection of Disabled People in the
Russian Federation,” specifies international disability principles, and norms applicable to Russian
conditions.62 The Russian disability law is regulated by the following acts:


Federal Law N 2300-1 “On Consumer Rights Protection,” adopted on February 7, 1992;63



Federal Law N 5-FZ “On Veterans,” adopted on January 12, 1995;64



Federal Law N 442-FZ “On Social Services of Citizens in the Russian Federation,” adopted
on December 28, 2013;65



Federal Law N 123-FZ “Technical Regulations on Fire Safety Requirements,” adopted on
July 22, 2008.66

62

Chapter I of the Federal Law N 181-FZ “On Social Protection of the Disabled People in the
Russian Federation,” adopted on November 24, 1995, ConsultantPlus, Russian online legal
research system, available at
http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=LAW;n=166137 (last visited April
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Article 15 of the Convention requires States Parties to take appropriate measures to ensure
that people with disabilities have access to transportation, information, and communications, etc.67
Based on the provisions of Article 15, the new Federal Law N 384-FZ “Technical Regulations on
the Safety of Buildings and Structures,” sets out minimum requirements for accessibility of
buildings for people with disabilities.68 Residential buildings, transport, and social infrastructure
must be designed in accordance with this law.69
However, in Russia children with disabilities still lack opportunities for early childhood
care, and general education. To accommodate the needs of children with disabilities to an inclusive
pre-school, and general education, the President of the Russian Federation Vladimir Putin signed
the Decree “On the National Strategy for the Protection of the Children for 2012-2017”.70 Based
on the Decree, the “inclusive education as a national strategy” means that Russian educational
institutions should be accessible to people with disabilities,71 especially because Russia has already
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ratified the Convention72. Article 24 of the Convention states that “States Parties recognize the
right of persons with disabilities to education… States Parties shall ensure an inclusive education
system at all levels…”73 An inclusive education involves collaborative learning of people with
disabilities together with people without disabilities, the process during which people with
disabilities can adapt to the environment.74
Today the distance learning becomes more and more popular among people with
disabilities because it gives them an opportunity to take part in educational process, without
leaving home. Distance learning can extend the circle of friends, but cannot substitute for true
human interaction. Inclusive education is the most important step in this direction. Moreover, in
addition to psychological and social adaptation, inclusive education allows people with disabilities
to receive better knowledge and skills to meet the needs of modern employers.75
At the same time, the Convention contains many new provisions, which require
implementations of new Russian laws. Article 12’s concept of legal capacity requires an
appropriate law reform because Russia does not have a partial guardianship, which would be an
alternative for supported decision-making for people with disabilities.76 Instead, Russia relies on
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plenary guardianship that serves to completely remove fundamental human rights.77 Moreover,
Russian guardianship practice lacks basic procedural rights, such as to give a notice of a court
hearing to an adult, whose legal capacity is in question.78 In addition, even though an adult has the
“right” to an attorney during guardianship proceedings, there is no accompanying Russian
legislation making formal provision for an attorney to be provided universally or paid for by the
State.79 Sadly, guardianship in Russia is a mechanism to socially isolate people with disabilities.
Once an adult is placed under guardianship, even without the adult’s consent, he or she can be put
into a mental institution for the rest of his or her life.80 No appeals are available.81 For example, in
Case of Shtukaturov v. Russia, after a very short court hearing to remove Mr. Shtukaturov’s legal
capacity, he was institutionalized against his will.82 Mr. Shtukaturov did not have knowledge of
the hearing, and therefore did not have an opportunity to present evidence.83 Mr. Shtukaturov was
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subject to “full incapacitation” for an indefinite period of time.84 At the mental institution Mr.
Shtukaturov was denied access to the telephone, prohibited from seeing visitors, or even his
lawyer, had writing materials withheld from him, and his diary was confiscated.85 He also claimed
that he was treated with strong medications against his will.86 Since Mr. Shtukaturov lacked legal
capacity under Russian law, he also lacked legal standing to bring court proceedings.87 The only
way Mr. Shtukaturov could challenge the removal of his legal capacity was through his guardian,
who opposed this action.88 The European Court of Human Rights held that Mr. Shtukaturov’s
participation in the court process was violated under the European Convention of Human Rights.
The Court held that “the existence of a mental disorder, even a serious one, cannot be the sole
reason to justify full incapacitation.”89
In Russia there is no statutory obligation on guardians to promote independence, seek
community-based, and less restrictive living arrangements for wards. 90 A ward is completely
prohibited from voting, working, marrying, and managing his or her finances.91 In Russia there are
no alternatives to plenary guardianship for people with disabilities who need assistance in making
certain decisions.
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Russia needs to improve its guardianship mechanisms to help people with disabilities to
fully enjoy their fundamental human rights. Currently, Mental Disability Advocacy Center urges
the Russian government to reform its guardianship laws, implement training for all professionals
working in the guardianship system, and provide more information to adults under guardianship.
Therefore, in accordance with the request of the Government of the Russian Federation the Russian
Assembly is currently preparing a draft of the new Federal Law “Amendments to Laws of the
Russian Federation on Social Protection of People with Disabilities in Connection with
Ratification of the United Nations Convention on the Rights of Persons with Disabilities.”92

UNITED STATES
In a vote on December 4, 2012 the United States Senate failed to reach the necessary 2/3
margin required to ratify the United Nations Convention on the Rights of Persons with Disabilities.
Negotiated by the President George W. Bush, and signed by President Barack Obama in July of
2009, the Convention was presented to the Senate on May 17, 2012. The final vote was 61-38.
With 99 Senators present, ratification would have required 66 votes.93 The Convention is very
similar to the Americans with Disabilities Act of 1990 because these documents both prohibit
discrimination against people with disabilities in employment, transportation, public
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accommodation, communications, and governmental activities.94 Why such an opposition to ratify
the Convention if these documents are so similar?
The United States Constitution in its Article II, Section 2 states “[The President] shall have
power, by and with the advice and consent of the Senate, to make treaties, provided two thirds of
the senators present concur…” 95 Therefore, the President of the United States can only sign
international treaties, but cannot ratify them without the Senate, unlike in Russia where the
President can do both. 96 Section I, Chapter 4, Article 86 of the Constitution of the Russian
Federation states that the President shall “… hold negotiations and sign international treaties and
agreements of the Russian Federation; and sign ratification instruments…” However, as the Chief
Executive of the United States, the President has the authority to create international agreements
with other nations without Senate approval.97 These international agreements are called executive
agreements. They can prevail over conflicting state laws, but never over federal statutes or United
States Constitution.
The main difference between the American system and European system in dealing with
international treaties is that once the international treaty has been ratified in Europe, it trumps the
national law, including a country’s Constitution. 98 Article VI of the United States Constitution
states “This Constitution, and the laws of the United States which shall be made in pursuance
thereof; and all treaties made, or which shall be made, under the authority of the United States,
94
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shall be the supreme law of the land; and the judges in every state shall be bound thereby...” For
example, Section I, Chapter 1, Article 15, Paragraph 4 of the Constitution of the Russian
Federation states “The commonly recognized principles and norms of the international law and the
international treaties of the Russian Federation shall be a component part of its legal system. If an
international treaty of the Russian Federation stipulates other rules than those stipulated by the
law, the rules of the international treaty shall apply.”99 Other European countries, for example
Estonia, have similar supremacy clauses of international treaties.100 For example, Article 123 of
the Constitution of the Republic of Estonia states “The Republic of Estonia shall not conclude
international treaties which are in conflict with the Constitution. If laws or other legislation of
Estonia are in conflict with international treaties ratified by the [Parliament], the provisions of the
international treaty shall apply.” 101 Contrary to the European nations, the United States
Constitution is “the supreme law of the land,”102 and that is probably why there is such hesitation
in ratifying international treaties, including the Convention on the Rights of Persons with
Disabilities. Once the ratification happens, then the United States national laws may be potentially
questioned on the basis of the treaty commitment.
CONCLUSION
The Convention safeguards that people with disabilities can enjoy their rights on an equal
basis with all other people. It also ensures that people with disabilities can fully participate in
everyday life, and helps their social integration. Ratification of the Convention provides people
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with disabilities additional protections. Article 12 is the major article of the Convention because
without legal capacity all other rights in the Convention become meaningless, and cannot be
exercised by people with disabilities. However, in bringing national guardianship legislation to
become uniformed with Article 12 requirements it would be easier for progressive social countries
to shift from substituted to supported decision-making than for countries that are not geared
towards creating a social safety net for its citizens.
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