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Chapter 10

Guardianship in England
and Wales

Denzil Lush

Introduction

The United Kingdom consists of three territorial jurisdictions: (1) England and Wales,
(2) Scotland and (3) Northern Ireland. This chapter considers only the position in Eng-
land and Wales,! where the statutory provisions relating to what is known elsewhere as
“adult guardianship law” can be found in the Mental Capacity Act 2005. However, in
English law the term “guardianship” strictly means some rarely-used provisions in the
Mental Health Act 1983, which are discussed at the end of this chapter.

In a nutshell, the Mental Capacity Act 2005 is based on two fundamental concepts:
(1) a standard definition of incapacity, incorporating a functional test for assessing capacity,
which is both decision specific and time specific, and (2) a requirement that any substi-
tute decision-maker must act in the best interests of the person who lacks capacity, who
is referred to throughout the Act as “P”.2

The Act covers all areas of decision-making and it contemplates four ways in which
someone else can be authorised to make decisions on P’s behalf: (1) an informal authority
in personal welfare and healthcare situations, which is couched in terms of a protection
from civil or criminal liability; (2) a Lasting Power of Attorney; (3) a deputy appointed by
the court; and (4) a decision of the Court of Protection, which is a specialist court dealing
solely with capacity issues. The Act also provides for the appointment of a statutory offi-
cer known as the Public Guardian, whose responsibilities include maintaining a register of
Lasting Powers of Attorney and supervising the deputies appointed by the Court of Protection.

The first part of this chapter contains a brief historical introduction, which is followed
by a discussion of the main provisions of the Mental Capacity Act, and a summary of
adult guardianship law, practice and procedure. The chapter concludes by considering
some alternatives to guardianship.

1. In 2010 the population of England and Wales was 55,240,000 (England 52,234,000, and Wales
3,006,000): Office for National Statistics, Annual Mid-year Population estimates 2010, page 6, table 2.

2. The reference to “P” first appeared in the Mental Capacity Bill, introduced in the House of
Commons on 17 June 2004. Paragraph 20 of the explanatory notes to that Bill stated as follows: “The
use of capital letters sometimes makes complex provisions much easier to follow, and is a technique
often adopted in recent legislation. In this Bill, the fact that lack of capacity is specific to particular
decisions makes it inappropriate to use any general description or label for the person concerned.”
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History

In about 1270, in a statute which has rather carelessly been lost, King Henry III as-
sumed control over the estates of lunatics and idiots.> Lunatics were persons with main-
stream psychiatric illnesses and idiots were those with intellectual impairments. The
crown could retain the surplus income of idiots, but not of lunatics.* This jurisdiction was
confirmed by the Statute de Praerogativa Regis in 1324 and jury trials, known as inquisi-
tions, established whether people were lunatics or idiots and whether they were incapable
of managing themselves or their property.>

In 1540 this jurisdiction was transferred to the Court of Wards and Liveries, in which
the guardianship of lunatics and idiots was combined with the guardianship of minors.®
This court, the master of which was usually a leading statesman,” was a valuable source
of revenue for the crown: so much so that it became one of the grievances that led to the
civil war between the king and parliament during the reign of Charles I (1625-1649).8

After the abolition of the Court of Wards in 1660 the lunacy jurisdiction passed to the
Lord Chancellor, who delegated the function of presiding over inquisitions to part-time
Commissioners of Lunatics, and delegated estate administration functions to the full-
time Masters in Ordinary in Chancery.? In 1842 the functions of the Commissioners of
Lunatics and the Masters in Ordinary in Chancery were combined, and two Masters in
Lunacy were appointed to hold inquisitions and make estate management decisions. In
1922, the number of masters was reduced to one, and in 1934 the Lunacy Office was re-

3. See, F. W. Maitland “The Praerogativa Regis”, English Historical Review (April 1891). Maitland
suggested that the prime mover of the crown’s assumption of this jurisdiction was Sir Robert Walerand
(died 1273), a staunch royalist and favourite of King Henry IIT (1216—1272). Together they had re-
cently fought the Second Barons’ War. Walerand’s own heir and his heir’s heir were both idiots, and
“if an idiot was to be treated as an infant, then the idiot holding by military tenure would be in life-
long wardship to his lord. Better the king than the lord.”

4. Sir William Blackstone, Commentaries on the Laws of England, book 1, chapter 8, refers to “the
eighteenth and last branch of the king’s ordinary revenue, which consists in the custody of idiots.” In
Ex parte Barnsley (1744) 3 Atk. 168, Lord Chancellor Hardwicke commented at page 174: “The rea-
son that Lord Wenman was so long before he could be found lunatic was the unwillingness the jury
had to find him an idiot, because of the consequence; but upon an inquisition of lunacy, they found
him a lunatic immediately” For Lord Wenman’s case, see (1721) 1 PWms.701.

5. See David Roffe and Christine Roffe, “Madness and care in the community: a medieval perspective”,
British Medical Journal 1995, 311: 1708—1712 (23 December 1995), which describes in detail the in-
quisition into the state of mind of Emma de Beston of King’s Lynn, Norfolk, in 1383. See also, Richard
Neugebauer, “Diagnosis, Guardianship, and Residential Care of the Mentally Ill in Medieval and Early
Modern England, Am J Psychiatry 146:12 (December 1989), 1580-1584.

6. See, generally, H. E. Bell, The Court of Wards and Liveries, (Cambridge University Press, 1953),
and for the position preceding the establishment of that court, see Margaret McGlynn, “Idiots, lunatics
and the royal prerogative in early Tudor England”, Journal of Legal History, volume 26, issue 1 (2005)
and Sallyanne Payton, “The Concept of the Person in the Parens Patriae Jurisdiction over Previously
Competent Persons”, Journal of Medicine and Philosophy (1992) 17 (6) 605—645.

7. For example, the chief minister of Queen Elizabeth I, William Cecil, Lord Burghley, was Mas-
ter of the Court of Wards and Liveries from 1561 to 1598 and was succeeded as Master from 1599 to
1612 by his son, Robert Cecil, Earl of Salisbury.

8. The sales of wardship and marriage were the principal source of income of the Court of Wards
and Liveries, which rose from £36,731 in 1625, when King Charles I came to the throne, to £83,085
in 1639, shortly before the start of the civil war.

9. See generally, Edmund Heward, Masters in Ordinary (Barry Rose Publishers, 1990).



dayton 10 auto cx1 2/18/14 10:42 AM Page 139 &

10 - GUARDIANSHIP IN ENGLAND AND WALES 139

branded as the Management and Administration Department. Not surprisingly, this de-
partment was known by its unfortunate set of initials, and it was duly renamed the Court
of Protection in 1947.10

The “old” Court of Protection ceased to exist on 1 October 2007, when the Mental Ca-
pacity Act 2005 came into force. The new Court of Protection combines the property and
affairs jurisdiction of the old court with the health and welfare jurisdiction over inca-
pacitated adults that had been developed by judges of the Family Division of the High
Court since 1989.11

Mental Capacity Act 2005

The Legislation and Other Sources of Law

The Mental Capacity Act 2005 was fifteen years in gestation and was the subject of ex-
tensive consultation during that period. It is based primarily on the report of the Law
Comumission, Mental Incapacity, which was published in 1995.12 New legislation was nec-
essary for the following reasons:

+ the inadequacies of the existing common law and legislation;

* the need to promote awareness and good practice in dealing with those lacking
capacity;

+ the state’s duty to fulfil human rights obligations towards those lacking capacity;
+ the state’s commitment to promote non-discrimination; and

+ the need to achieve a better balance between autonomy and protection for peo-
ple who are unable to make decisions for themselves.

In addition to the Act, the sources of law include:

+ secondary legislation in the form of statutory instruments, the most impor-
tant of which are the Court of Protection Rules 2007 and The Lasting Powers
of Attorney, Enduring Powers of Attorney and Public Guardian Regulations
2007;

+ practice directions issued by the President of the Court of Protection;

+ reported judgments of the judges of the Court of Protection, many of which are
available online free of charge from the BAILII website;!? and

+ the Mental Capacity Act 2005 Code of Practice, which is discussed below.

10. See generally, Denzil Lush, “Lives of the Masters”, Trusts and Estates Law ¢ Tax Journal, no.
100 (October 2008), pages 21-25.

11. The seminal case was F v West Berkshire Health Authority [1989] 2 All ER 545, in which the
House of Lords held that the court had an inherent jurisdiction over adults who lacked capacity to
consent to treatment.

12. Law Commission report no.231, Mental Incapacity (28 February 1995).

13. The British and Irish Legal Information Institute (BAILII) provides access to the most com-
prehensive set of British and Irish primary legal materials that are available for free and in one place
on the internet.
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The Principles

Section 1 of the Mental Capacity Act states that:
(1) The following principles shall apply for the purposes of this Act.

(2) A person must be assumed to have capacity unless it is established that he lacks
capacity.

(3) A person is not to be treated as unable to make a decision unless all practical steps
to help him to do so have been taken without success.

(4) A person is not to be treated as unable to make a decision merely because he
makes an unwise decision.

(5) An act done or decision made for or on behalf of a person who lacks capacity
must be done or made in his best interests.

(6) Before the act is done, or the decision is made, regard must be had to whether
the purpose for which it is needed can be as effectively achieved in a way that is
less restrictive of the person’s rights and freedom of action.

None of these principles is new. All of them have established precedents in English
common law; in some cases, centuries old. On 10 January 2005, during the second read-
ing of what was then the Mental Capacity Bill in the House of Lords, the Bishop of Worces-
ter said, “(Section) 1 contains a statement about a vision of humanity and how humanity
is to be regarded. I hope children in generations to come will study that as one of the
clearest and most eloquent expressions of what we think a human being is and how a
human being is to be treated.”!*

Definition of Incapacity

Section 2 of the Mental Capacity Act 2005 contains the following definition of inca-
pacity:

“(1) For the purposes of this Act, a person lacks capacity in relation to a matter if at
the material time he is unable to make a decision for himself in relation to the
matter because of an impairment of, or a disturbance in the functioning of, the
mind or brain.

(2) It does not matter whether the impairment or disturbance is permanent or temporary.”

The existence of an impairment of or disturbance in the functioning of the mind or
brain is known as the “diagnostic threshold.” The arguments for and against the retention
of a diagnostic threshold were very finely balanced,!> but ultimately the Law Commis-
sion decided that it did have a role to play in any definition of incapacity, in particular in
ensuring that the test is stringent enough not to catch large numbers of people who make
unusual or unwise decisions.1

The test for incapacity is a “functional test” which examines the decision-making
process as a whole. The legislators preferred it to what the academic literature on capac-

14. Hansard, volume 668, number 18, page 54.

15. The arguments are set out in full in the Law Commission’s consultation paper number 128,
Mentally Incapacitated Adults and Decision-Making (1993), paragraphs 3.10-3.14.

16. Law Commission, Mental Incapacity (1995), paragraph 3.8.
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ity refers to as the “status test”!” which was considered out of tune with the policy aim of
enabling and encouraging individuals to make decisions for themselves, and the “out-
come test,” which penalizes individuality and demands conformity at the expense of per-
sonal autonomy.!® The functional test is also “issue specific” and “time specific.”

Someone who satisfies the diagnostic threshold lacks capacity to make a decision them-
selves if they are unable to do the four things set out in section 3(1), namely:

(a) understand the information relevant to the decision; this includes information about
the reasonably foreseeable consequences of (i) deciding one way or another, or
(ii) failing to make the decision; wherever necessary, the information should be
explained to him in a way that is appropriate to his circumstances, such as using
simple language or visual aids or any other means;!?

(b) retain that information; though the fact that he is able to retain the information
for only a short period does not prevent him from being regarded as able to
make the decision;20

(c) use or weigh that information as part of the process of making the decision; or

(d) communicate his decision, whether by talking, using sign language or any other
means.

Best Interests’ Decision-Making

Modern academic literature on capacity has identified two different approaches for
making decisions on behalf of mentally incapacitated adults, “best interests” and “substituted
judgment.”2! “Best interests” is derived from childcare law and, more recently, medical
law and represents a more paternalistic and objective approach. The decision made is the
one that the decision-maker thinks is best for the person concerned. Under the “substi-
tuted judgment” approach, which has its origins in English lunacy law,2? decisions made
on behalf of a person who lacks capacity seek to replicate the choice they would have
made if they had been competent to do so.

The Law Commission favoured the use of a “best interests criterion which would con-
tain a strong element of substituted judgment,” but rejected “substituted judgment” it-
self as the basic criterion because:

(1) where a person has never had capacity in the first place, substituted judgment is
inappropriate, and there is no viable alternative to best interests; and

(2) one of the failings of a pure “substituted judgment” model is the unhelpful idea
that a person who cannot make a decision should be treated as if his or her ca-
pacity were perfect and unimpaired, and as if present emotions, wishes and feel-
ings did not count.?

17. Law Commission, Mental Incapacity (1995), paragraph 3.4.

18. Law Commission, Mental Incapacity (1995), paragraph 3.5.

19. Mental Capacity Act 2005, section 2(2).

20. Mental Capacity Act 2005, section 2(3).

21. See, for example, The Law Commission consultation paper 119, Mentally Incapacitated Adults
and Decision-Making: An Overview, page 105 et seq.

22. See Ex parte Whitebread, in the matter of Hinde, a Lunatic (1816) 2 Mer. 99.

23. Law Commission, Mental Incapacity (1995), paragraph 3.29. But compare the Scottish Law
Commission, Report on Incapable Adults (Scots Law Com No 151, 1995) paragraph 2.50:
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If a person is incapable of making a particular decision for himself at a particular time,
then whoever makes the decision on his behalf must do so in his best interests.

The Mental Capacity Act does not actually define “best interests,” but section 4 sets
out a non-exhaustive checklist of things that must be done (in other words, it is manda-
tory, and not discretionary) when determining what is in the best interests of someone
who lacks capacity. This involves considering all the circumstances, including:

+ whether P is likely to have capacity in relation to the matter in question in the
future;

+ the need to permit and encourage P to participate, or to improve their ability to
participate in the decision-making process;

+ P’s past and present wishes and feelings (and, in particular, any relevant written
statement they made when they had capacity), the beliefs and values that would
be likely to influence their decision, and any other factors they would consider if
they were able to do so; and

« if it is practicable and appropriate to consult them, the views of others, such as fam-
ily members, carers, and anyone else who has an interest in P’s welfare.

All the relevant circumstances, including the checklist of factors mentioned in section
4 must be considered, but there is no hierarchy of factors, as such.2* There have been
some recent academic studies of how best interests’ decision-making is being applied in
practice in everyday situations in hospitals and care homes.25

General Authority to Act Reasonably

Section 5 of the Mental Capacity Act contains what was originally described by the
Law Commission, when it drafted the legislation, as a “general authority to act reason-
ably.”26 Its purpose is to offer a statutory defence against liability for acts done in con-
nection with the care or treatment of P, provided that the person doing the act or making
the decision (“D”):

+ has taken reasonable steps to determine whether P lacks capacity in relation to
the matter in question;

+ reasonably believes that P lacks capacity; and
+ reasonably believes that it will be in P’s best interests for the act to be done.

In such circumstances, provided D is not acting negligently, their action is to be treated
as if P lacked capacity in relation to the matter and had consented to the act being done.
Some academic commentators have described this provision as the “boldest and most in-
novative” provision in the Mental Capacity Act. 27

24. Re M, ITW v Z and others [2009] COPLR Con Vol. 828.

25. Hilary Brown and Liz Marchant, Best Interests Decision-Making in Complex Cases, Report of a
Study Commissioned by the Office of the Public Guardian (June 1911); and Val Williams, Geraldine
Boyle, Marcus Jepson, Paul Swift, Toby Williamson and Pauline Heslop, Making Best Interests Deci-
sions: People and Processes (2012). The latter study was led by the Norah Fry Research Centre at Bris-
tol University, in collaboration with the University of Bradford and the Mental Health Foundation,
and was funded by the Department of Health.

26. Law Commission, Mental Incapacity (1995), Part IV.

27. Peter Bartlett and Ralph Sandland, Mental Health Law: policy and practice, Oxford University
Press 3rd edition, p, 567.
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Adult Guardianship Law, Practice, and Procedure

Court of Protection

Sections 45 to 56 of the Mental Capacity Act 2005 provide for the establishment of the
Court of Protection, the main functions of which are to:

make declarations as to whether or not someone has the capacity to make a par-
ticular decision.?

make declarations as to the lawfulness or otherwise or any act done, or yet to be
done, in relation to a person;?® for example, the withdrawal or artificial nutrition
and hydration.

make single, one-off orders;*° for example, an order authorising the execution of
a statutory will.3!

appoint a deputy to make decisions in relation to the matter(s) in which a person
lacks the capacity to make a decision.

resolve various issues involving Lasting Powers of Attorney,* and Enduring Pow-
ers of Attorney.3

make a declaration as to whether an advance decision to refuse treatment exists,
is valid, or is applicable to a particular treatment.35

exercise an appellate jurisdiction in Deprivation of Liberty Safeguards (“DOLS”)
cases, where someone who has not been formally sectioned under the Mental
Health Act 1983 has been deprived of his or her liberty. The Mental Capacity Act
2005 was amended by a Mental Health Act 2007 to incorporate this provision.

The Court of Protection has a central registry at the First Avenue House, 42-49 High
Holborn, London WC1 6NP, in which there are five full-time judges and approximately
eighty administrative staff. Over 100 judges—a mixture of district judges, circuit judges
and High Court judges—are nominated to exercise the court’s jurisdiction under the Men-
tal Capacity Act throughout England and Wales. The general rule is that Court of Protec-
tion hearings are in private, though there are provisions in the court rules enabling judges
to order that a hearing be held in public and allowing the media to attend and report on the
proceedings.36

Applications to the Court of Protection are usually commenced by filing the follow-
ing documents at the central registry:

Application form (COP 1).
Annex A: Supporting information for property and affairs applications (COP1A).

. Mental Capacity Act 2005, section 15(1).

. Mental Capacity Act 2005, section 15(1)(c).

. Mental Capacity Act 2005, section 16(2)(a).

. Mental Capacity Act 2005, section 18(1)(i).

. Mental Capacity Act 2005, section 16(2)(b).

. Mental Capacity Act 2005, section 22 and 23.

. Mental Capacity Act 2005, Schedule 4.

. Mental Capacity Act 2005, section 26(4).

. Court of Protection Rules 2007, rules 90—93. See also the decision of the Court of Appeal in

Independent News and Media v A [2009] COPLR Con Vol. 686.
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+ Annex B: Supporting information for personal welfare applications (COP1B).
+ Permission form (COP2), which is required only in personal welfare cases.
+ Assessment of capacity (COP3).

+ Deputy’s declaration (COP4), which is required only if the application is for the
appointment of a deputy.

* A cheque for the application fee (£400) or a fee remission form.

Deputies

If someone lacks capacity in relation to a matter or matters concerning their property
and affairs or personal welfare, the Court of Protection may either make any decision on
their behalf itself, or appoint a deputy to make the decision on their behalf (section 16(2)).
Section 16(4)(b), which requires the powers conferred on a deputy to be “as limited in
scope and duration as is reasonably practicable in the circumstances,” is in effect a call
for limited guardianship, which is laudable in principle but has not operated satisfacto-
rily in practice. Deputies have been irritated by the time, expense and bureaucracy in-
volved in having to apply to the court for additional powers or having to renew their
appointment periodically. Section 19(9) provides that “the court may require a deputy (a)
to give to the Public Guardian such security as the court thinks fit for the due discharge
of his functions, and (b) to submit to the Public Guardian such reports at such times or
at such intervals as the court may direct.” Generally, the court does require deputies to give
security and file an annual account with the Public Guardian.

When it appoints a deputy, the Court of Protection exercises its discretion in P’s best
interests. Where possible, the court prefers to appoint a family member or close friend
as deputy, because a relative or friend will already be familiar with P’s affairs and wishes
and methods of communication. Someone who has a close personal knowledge of P is
also likely to be better able to meet the obligation of a deputy to consult with them, and
to allow and encourage them to participate as fully as possible in any decision affecting
them. And, because professionals charge for their services, the appointment of a relative
or friend is generally preferred for reasons of economy.?” To some extent this is borne out
by the following statistics, which are a breakdown of the different types of deputy as at
November 2011. They are: family members and other non-professional deputies 53%;
local authorities 26%, and professional deputies 21%. A panel of approximately 65 mem-
bers, mostly solicitors, act as “deputies of last resort.”

Prospective deputies are required to complete a deputy’s declaration (form COP4), which
requires them to disclose details of any criminal convictions, and bankruptcy orders or
county court judgments, and to give undertakings in respect of the standard of conduct the
court expects of them. There is no equivalent in England and Wales of the three national
associations in the United States that deal exclusively with adult guardianship issues: namely,
the National Guardianship Association, the Center for Guardianship Certification and the
National Guardianship Network. There is, however, an Association of Public Authority
Deputies (“APAD”), which represents the interests of local authority deputies.

37. However, there are strong and often compelling arguments in favour of having a professional
deputy in cases in which the adult who lacks capacity has been awarded substantial compensation for
personal injury.

38. APAD was formed in 2004 as the Association of Public Authority Receivers (“APAR”) and be-
came APAD after the implementation of the Mental Capacity Act in 2007. APAD represents local au-
thorities when meeting with representatives from all parts of the government. It has developed best
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Security

In virtually all cases security is given by means of a guarantee bond. The scheme is
administered by an insurance broker and the bond is provided by an insurance company.
The bond is not a contract of insurance as such, but a financial guarantee. It is a simple
promise to pay on demand up to the specified sum stated in the court order appointing
the deputy. As of October 2011 there were 30,183 live bonds providing total cover of just
over £2.5 billion. The average security cover is £83,446. For security up to £250,000 the
annual premium is 0.25% of the maximum sum recoverable. So, for security of up to
£80,000, the annual premium is £200. For security cover above £250,000 the annual pre-
mium is 0.2%. The average duration of a bond is 4 %2 years. Claims paid under the scheme
during the year 2011 totalled £664,870.%

Court of Protection Statistics

The following statistics give a breakdown of the work done by the Court of Protec-
tion during the years 2009 to 2011.

2009 2010 2011 2012

Property and affairs applications received 17,068 | 18,360 | 18,708 21,479

Property and affairs orders issued 13,641 | 15,624 [ 19,230 | 16,669

Property and affairs deputies appointed 9,982 | 9,437 | 12,042 | 12,563

Health and welfare applications received 1,531 1,283 1,060 1,285

Health and welfare orders issued 182 218 589 835
Health and welfare deputies appointed 112 106 136 101
London hearings 473 472 502 909

Regional hearings 783 757 575 643

Enduring Powers of Attorney objections 483 298 225 185
Lasting Powers of Attorney objections 81 98 107 77

Among other things, these statistics reveal that:

+ the overwhelming majority (95%) of Court of Protection applications involve
property and affairs matters rather than health and welfare matters.

exactly the same percentage (95%) of applications to the court are uncontrover-
sial and only 5% of cases require an attended hearing.

practice guidance and holds regional meetings to enable members to network and share problems
and ideas. It holds an annual conference with keynote speakers from the Office of the Public Guardian
and the Court of Protection.

39. The security bond scheme was described in detail by Her Honour Judge Marshall QC in Re
H (A Minor and Incapacitated Person); Baker v. H and the Official Solicitor [2009] COPLR Con Vol.
632.
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+ only about 1% of deputies are health and welfare deputies. There is generally no
need for such an appointment because of the provisions of section 5 of the Act,
and the application in health and welfare cases of the principle in section 16(4) that
a decision of the court is to be preferred to the appointment of a deputy.

Office of the Public Guardian

Section 57 of the Mental Capacity Act 2005 provides that there is to be an officer known
as the Public Guardian. His functions are set out in section 58, and include:

establishing and maintaining a register of Lasting Powers of Attorney;
establishing and maintaining a register of orders appointing deputies;
supervising deputies appointed by the court;

+ directing visits by a Court of Protection Visitor;

+ receiving security which the court requires a deputy to give for the discharge of his
functions;

+ receiving accounts and other reports from deputies; and
investigating complaints about deputies or attorneys.

The Office of the Public Guardian (“OPG”) relocated from London to Birmingham in
2010/2011 and its postal address is PO Box 16185, Birmingham B2 2WH. It has four su-
pervision regimes for the supervision of deputies appointed by the Court of Protection:

Type 1, higher supervision;
+ Type 2A, intermediate supervision;
+ Type 2, lower supervision; and
+ Type 3, minimal supervision, which applies only to small estates.

Types 1, 2A and 2 attract an annual Supervision of Deputy fee of £320. Type 3 attracts
an administration fee of £35.41 The number of deputyship cases under the different su-
pervision regimes is roughly as follows:%

Property | Welfare Total | Percentage
Type 1 521 14 535 1.6%
Type2A | 5,703 0 5,703 17.5%
Type2 | 20,656 181 20,837 | 63.8%
Type3 | 5,589 0 5,589 17.1%
32,469 195 32,664 100.0%

40. Type 3 supervision applies where the value of the assets the deputy has been appointed to
manage is less than a specified sum and there are no other factors than indicate that a higher level of
supervision would be appropriate. The specified sums are £18,000 from 1 October 2011; £19,500
from 1 April 2013; and £21,000 from 1 April 2014: The Public Guardian (Fees etc.) (Amendment)
Regulations 2011 (SI 2011 No. 2189).

41. The Public Guardian (Fees etc.)(Amendment) Regulations 2011 (ST 2011 No. 2189).

42. Office of the Public Guardian, Annual Report 2009/10, page 15.
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The OPG’s Compliance Unit investigates concerns about deputies and attorneys. Dur-
ing the financial year 2010/11 the unit received 2,566 referrals and concluded 447 inves-
tigations. Of the referrals received, 44% were from concerned relatives or friends, 18%
from local authorities, 10% from solicitors and 9% from deputies or attorneys, usually
about a co-deputy or co-attorney or a third party. The remaining 19% of referrals were
from banks, doctors, advocates, carers, the police and other whistleblowers.*

Outcomes from the 447 investigations concluded in 2010/11 included:

142 applications by the Public Guardian to the Court of Protection to discharge a
deputy or to revoke an EPA or LPA.

127 cases where the investigation found no evidence that the deputy or attorney was
acting inappropriately.

41 other types of application to the court; for example, orders freezing accounts or
requiring a deputy or attorney to produce accounts.

20 cases where the supervision level of the deputy was increased on an ongoing
basis.*

Court of Protection Visitors

The office of Court of Protection Visitor dates back to the Lunatics’ Visitors Act 1833,
which authorised the Lord Chancellor to appoint two physicians and a barrister to visit
patients at least once a year— more often, if necessary—and to superintend, inspect and
report on their care and treatment.*> This marked the beginning of the public supervi-
sion of mentally incapacitated adults, which is currently performed by the OPG. The
1833 Act also introduced a system called “percentage,” whereby lunatics were required
each year to pay a sum, not exceeding 1.5% of their clear annual income, to the court in
order to fund the Visitors’ salaries.

Section 61 of the Mental Capacity Act 2005 created a panel of Special Visitors (med-
ical practitioners who generally specialise in the psychiatry of old age or learning dis-
ability) and a panel of General Visitors, who do not need to have a medical qualification.
There are 12 Special Visitors and 74 General Visitors.#s In 2011 the Special Visitors car-
ried out 93 visits and the General Visitors made 7,228 visits. The Special Visitors usually
deal with one-off capacity assessments where there are difficulties in obtaining evidence
of capacity or where the existing evidence is conflicting.4” General Visitors make regular
visits as part of the OPG’s general supervisory functions.*8

43. Office of the Public Guardian, Annual Report 2010/11, page 19.

44. Office of the Public Guardian, Annual Report 2010/11, page 19.

45. 3 &4 Will 1V, c. 36.

46. Only 4 of the General Visitors have a permanent appointment. The other 70 are contract vis-
itors, most of whom are members of the Association of Independent Visitors (“AIVuk”) which con-
sists of a nationwide group of current and former Court of Protection Visitors, who provide an
independent visiting service.

47. These visits are carried out pursuant to section 49 of the Mental Capacity Act 2005.

48. These visits are carried out pursuant to section 58(1)(d) of the Mental Capacity Act 2005.
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Codes of Practice

Section 42 of the Mental Capacity Act 2005 requires the Lord Chancellor to prepare
and issue one or more codes of practice for the guidance of people with different duties
and functions under the Act. The Mental Capacity Act 2005 Code of Practice is 296 pages
long and contains sixteen chapters, most of which begin with a “quick summary” and are
prefaced with a reminder that a person’s capacity (or lack of capacity) refers specifically to
their capacity to make a particular decision at the time it needs to be made. The code pro-
vides practical guidance on how the provisions of the Act should be applied in ordinary,
everyday situations, and this is often explained by means of a “scenario” or case study.

Certain categories of people—including deputies, LPA attorneys and paid carers—
are required to “have regard to” the relevant guidance in the code. This means they must
be aware of the code when acting or making decisions on behalf of someone who lacks
capacity to make a decision for themselves. Section 42(5) of the Act provides that, if it
appears to a court or tribunal conducting any criminal or civil proceedings that a pro-
vision of the code, or a failure to comply with the code, is relevant to a question arising
in the proceedings, the provision or failure must be taken into account when deciding
the question.

A second code, the Mental Capacity Act 2005: Deprivation of Liberty Safeguards Code
of Practice, was published by the Ministry of Justice on 28 August 2008. The Deprivation
of Liberty Safeguards (“DOLS”) were introduced into the Mental Capacity Act 2005 by
the Mental Health Act 2007, and came into force on 1 April 2009. The safeguards provide
a legal framework to ensure that people who lack capacity are only deprived of their lib-
erty in circumstances where there is no other way to care for them or safely provide treat-
ment for them. They represent the government’s response to criticism by the European
Court of Human Rights in the case of HL v United Kingdom (2005).%

Alternatives to Adult Guardianship

Agency and Appointeeship

Agency and appointeeship are ways of collecting social security benefits on behalf of
the person entitled to the benefits (“the claimant”). If the claimant is mentally capable of
managing their affairs, they can appoint an agent to cash the benefits on their behalf.
Agency operates on an entirely non-statutory basis. There are three ways of appointing
an agent: (1) short-term agency; (2) long-term agency; and (3) agency where the claimant
is in Part IIT accommodation, the name given to residential accommodation provided by
a local authority under Part III of the National Assistance Act 1948.

If the claimant is mentally incapable of managing their affairs, the Secretary of State
for Work and Pensions can appoint an “appointee” to act on their behalf. Unlike agency,
appointeeship is regulated by a statutory instrument, namely regulation 33 of the So-
cial Security (Claims and Payments) Regulations 1987. An appointee can exercise all
the rights and duties which the claimant has under the social security legislation, for

49. HL v United Kingdom (2005) 40 EHRR 32.
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example: claiming benefits, receiving benefits, notifying any change in the claimant’s
circumstances, and appealing against the decision of an adjudication officer. The ap-
pointee must use the cash in the best interests of the claimant or the claimant’s depen-
dants. There is limited policing by means of case checks every three years.’0 If the
claimant has capital or sources of income other than state benefits, it may be necessary
to apply to the Court of Protection for the appointment of a deputy for property and
affairs.

Powers of Attorney

In England and Wales there are two types of power of attorney that are not automat-
ically revoked by the supervening incapacity of the donor.!

+ Enduring Powers of Attorney (“EPAs”), and
+ Lasting Powers of Attorney (“LPAs”).

It first became possible to create an EPA on 10 March 1986, when the Enduring Pow-
ers of Attorney Act 1985 came into force. That Act was repealed when the Mental Ca-
pacity Act 2005 was fully implemented on 1 October 2007.52 Since then it has not been
possible for a donor to create an EPA— they have been replaced by LPAs—although it
is still possible for an attorney to register an EPA created before 1 October 2007.53

The main similarities between EPAs and LPAs are:
+ they are not revoked by the supervening incapacity of the donor.
+ they must be in the prescribed form.>*

+ unless the donor imposes any restrictions or conditions, they confer general au-
thority on the attorney to make decisions on the donor’s behalf.

+ the donor can appoint more than one attorney, but must specify whether they are
to act “jointly” or “jointly and severally.”s

« the registration authority is the Office of the Public Guardian (“OPG”).

+ objections to the registration or continued registration of an instrument can be
made on various grounds: for example, (1) that the power is not valid; (2) that
the power has been revoked; (3) that fraud or undue pressure was used to induce
the donor to create the instrument; and (4) that, because of the attorney’s conduct,
it is not in the donor’s best interests for the instrument to remain in force.

50. See, generally, Denzil Lush (general editor), Elderly Clients: A Precedent Manual (Jordans, 2nd
edition 2005) chapter 7.

51. See, generally, Denzil Lush, Cretney & Lush on Lasting and Enduring Powers of Attorney (Jor-
dans, 6th edition, 2009).

52. Mental Capacity Act 2005, section 66 and Schedule 5, Part 2.

53. Most of the provisions of the Enduring Powers of Attorney Act 1985 have been retained and
now appear in Schedule 4 to the Mental Capacity Act 2005.

54. There have been two sets of prescribed form regulations for LPAs. The forms prescribed in Statu-
tory Instrument 2007 No. 1253 were 24 or 25 pages long. The forms prescribed in Statutory Instru-
ment 2009 No. 1884 are only 11 or 12 pages long. However, they are still considerably longer than the
former prescribed for of EPA which was only 4 pages long.

55. The donor may appoint also attorneys under an LPA to act “jointly in respect of some mat-
ters and jointly and severally in respect of others”: Mental Capacity Act 2005, section 12(4)(c).
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provided the value of any gift is not unreasonable, attorneys have limited authority
to make gifts (a) on customary occasions to persons including themselves who
are related to or connected with the donor, or (b) to any charity to which the
donor made or might have been expected to make gifts.5

the Court of Protection adjudicates on disputes relating to EPAs and LPAs, and can
suspend or revoke the authority of the attorney, and can confer additional au-
thority on the attorney, including the ability to make substantial gifts in order to
mitigate the incidence of Inheritance Tax on the donor’s death.5?

The main differences between EPAs and LPAs are:

there was only one prescribed form of EPA, which related solely to the donor’s
property and financial affairs. There are two prescribed forms of LPA, namely (1)
an LPA for property and financial affairs, and (2) an LPA for health and welfare.
There is a crucial difference between the two types of LPA. An attorney acting
under an LPA for health and welfare can only make decisions that the donor lacks
capacity to make personally.8

an EPA can be used by the attorney prior to registration, although an application
to register it should be made to the OPG when the attorney has reason to believe
that the donor is or is becoming mentally incapable of managing and adminis-
tering their property and affairs.5

an LPA cannot be used until it has been registered by the OPG.% Registration is
mandatory and, in theory, there is no association between registration of an LPA
and the donor’s capacity.

when applying to register an EPA the attorney has to notify at least three of the donor’s
closest relatives. When an application is made to register an LPA, there is no oblig-
ation to notify relatives. The donor can stipulate in the LPA who (if anyone) is to
receive notice of the application.

when creating an LPA the donor’s capacity must be assessed by a certificate provider
of a prescribed description.6! There was no such requirement for the creation of
an EPA.

An Application to Register Fee of £110 is payable in respect of applications to the OPG
to register an EPA or LPA.62 There are considerably more applications to register LPAs
than EPAs. In 2012/13, for example, there were 242,000 LPA applications compared with
only 18,000 EPA applications.s3 However, as will be seen from the Court of Protection
statistics above, there are fewer objections to the registration of LPAs than EPAs. This

56.

The attorney’s authority to make gifts under an LPA is contained in section 12 of the Mental

Capacity Act 2005, and similar authority of an attorney to make gifts under an EPA is contained in
paragraph 3 of Schedule 4 to the Act.

57.
58.
59.
60.

61.

Mental Capacity Act 2005, section 23(4) for LPAs, and Schedule 4, paragraph 16(e) for EPAs.
Mental Capacity Act 2005, section 11(7).

Mental Capacity Act 2005, Schedule 4, paragraph 4.

Mental Capacity Act 2005, section 9(2).

Mental Capacity Act 2005, Schedule 1, paragraph 2(e) and The Lasting Powers of Attorney,

Enduring Powers of Attorney and Public Guardian Regulations 2007 (SI 2007 No. 1253), regulation

8.

62.
63.

The Public Guardian (Fees etc.) (Amendment) Regulations 2013 (SI 2013 No. 1748).
Office of the Public Guardian, Annual Report and Accounts 2012-2013. page 5.
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suggests that the policy objectives of the Mental Capacity Act with regard to powers of at-
torney, and in particular the desire to reduce unnecessary litigation, have been achieved
and are working satisfactorily.

The following statistics give some idea as to who the donors of LPAs are and the sort
of choices they make:

* 94% of LPA donors are aged 60 or over. 56% are 80 or over. The average age of a
donor creating an LPA is 81 years and 10 months.

* 63% of donors are female. 37% are male.

*+ 80% of LPAs relate to property and financial affairs and the remaining 20% relate
to health and welfare.

+ 33% of donors appoint only one attorney. 50% appoint two. 15% appoint three
and 2% appoint more than three.

+ when appointing more than one attorney, 93% of donors appoint them to act
jointly and severally. 4% appoint them to act jointly, and 3% appoint them to act
jointly for some decisions and jointly and severally for others.

* 90% of donors creating a health and welfare LPA select the option that authorises
their attorneys to give or refuse consent to life-sustaining treatment on their behalf.

Trust

A trust is sometimes created where the individual creating it (“the settlor”) has been
awarded damages for personal injury and retains the capacity to create a trust. One of
the reasons for setting up a trust is to safeguard the settlor’s entitlement to certain means-
tested state benefits, because if a personal injury award is held in trust the capital is dis-
regarded for the purpose of assessing entitlement to benefits.®* The same capital disregard
applies to a personal injury award held by a deputy appointed by the Court of Protec-
tion.%> The Court of Protection has jurisdiction to authorise the creation of a settlement
on behalf of a settlor who lacks the capacity to create a trust himself,%¢ and the respective
advantages and disadvantages of a trust and deputyship were considered in detail in the
case of SM v. HM (2012).67

Advance Decisions to Refuse Treatment

Sections 24, 25 and 26 of the Mental Capacity Act 2005 placed a particular kind of ad-
vance directive—known as advance decisions to refuse treatment— on a statutory foot-
ing for the first time. They codified and clarified the existing common law rules, and
integrated them into the broader scheme of the Act. An “advance decision” is a decision,
made by someone who has capacity now, that specified treatment is not to be carried out
or continued, if, at some time in the future, they lack the capacity to consent to that treat-
ment. Section 25 of the Act introduced safeguards in relation to advance decisions to
refuse treatment in relation to their validity and applicability. An advance decision will
not apply to life-sustaining treatment unless it is in writing, and contains a statement

64. See, for example, Income Support (General) Regulations 1987, Schedule 10, paragraph 12.
65. Income Support (General) Regulations 1987, Schedule 10, paragraph 44.

66. Mental Capacity Act 2005, section 18(1)(h).

67. SM v. HM [2012] COPLR 187.
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that the decision is to apply to that treatment “even if life is at risk,” and is signed and
witnessed.s® There have been no reported judgments on advance decisions since the Act
came into force, which is ironical when one considers that these provisions were highly
controversial when the Mental Capacity Bill was going through Parliament in 2004 and
2005, and almost derailed the legislation in its entirety.

Guardianship Under the Mental Health Act 1983

As was mentioned at the beginning of this chapter, there is a discrete regime known
as “guardianship” under the Mental Health Act 1983, the purpose of which is to enable
patients to receive care in the community where it cannot otherwise be provided with-
out the use of compulsory powers. A guardianship application can be made where:

+ the patient is at least 16 years old;

+ the patient is suffering from a mental disorder of a nature or degree that warrants
reception into guardianship; and

+ itis necessary in the interests of the welfare of the patient or for the protection of
others that he or she be received into guardianship.®

An approved mental health practitioner or the patient’s nearest relative usually makes
the application, and it must be supported by two doctors. In most cases a local social ser-
vices authority is named as guardian, though a friend or relative can be appointed.

Section 8 of the 1983 Act confers three powers on the guardian, namely:
+ to require the patient to reside at a place specified by the authority or the guardian;”®

* to require the patient to attend at places and times so specified for the purpose of
medical treatment, occupation, education or training; and

+ to require access to the patient to be given, at any place where the patient is residing,
to any registered medical practitioner, approved social worker, or other person so
specified.

In the year 2010 there were 836 guardianship cases open, and for the fifth consecutive
year there had been a decrease in the number of cases. Also in 2010, for the eighth con-
secutive year, guardianship was conferred on the local authority in 99% of new cases.”!
It is possible that the Deprivation of Liberty Safeguards and supervised community treat-
ments, both of which were introduced by the Mental Health Act 2007, may have had an
impact on the use of guardianship.

68. Mental Capacity Act 2005, section 25(5).

69. Mental Health Act 1983, section 7.

70. A guardianship order under the Mental Health Act 1983 with a residence requirement has pri-
macy over the jurisdiction of the Court of Protection under the Mental Capacity Act 2005 to deter-
mine the place of residence: C v Blackburn with Darwen Borough Council and others [2011] EWHC
3321 (Fam).

71. National Statistics, Guardianship under the Mental Health Act 1983, England 2010.



