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DISABILITYCARE – A REVOLUTION IN 
DISABILITY: IMPLICATIONS FOR THE 
OPERATION OF GUARDIANSHIP AND 
FINANCIAL MANAGEMENT SYSTEMS
Ms Anita Smith, President, Guardianship Board of 
Tasmania
Mr Malcolm Schyvens, Deputy President and 
Division Head, Guardianship Division, NSW Civil 
and Administrative Tribunal

Outline
• DisabilityCare was renamed the National Disability 

Insurance Scheme (NDIS) in late 2013.
• Presentation outline:

• Introduction to Guardianship in Australia
• Background to the establishment of NDISBackground to the establishment of NDIS
• Legislative scheme and principles
• Processes under the NDIS
• The reality – early experiences of the NDIS
• Intersection between the NDIS and state based 

substitute decision making regimes (nominees)
• Case studies
• The future

Australia – structure & government
• Australia – part of the Commonwealth of Nations
• Settled by British in 1788 as a convict colony
• 1901 – Federation and Constitution
• Federal structure – Commonwealth, 6 states and 2 major 

territories
• Queen – represented by Governor General (Cth) and 

Governors (States)
• Parliament elected by citizens:

• Upper house (senate)
• Lower house (house of representatives)

• Executive – Prime Minister and other Ministers (Cabinet)
• Judiciary – common law framework
• Separation of powers
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Australia

Guardianship in Australia
• Guardianship legislation in Australia is State based (not 

Commonwealth)
• Each State and Territory has its own substitute decision 

making laws and tribunals/courts – ‘same but different’
• In New South Wales –

• Guardianship Division of the NSW Civil and Administrative 
Tribunal 

• Supreme Court of NSW

• In Tasmania:
• Guardianship and Administration Board
• Supreme Court of Tasmania

• The National Disability Insurance Scheme is a 
Commonwealth Scheme

Substitute Decision Making

• Each State or Territory generally has legislation providing the 
following substitute decision making mechanisms:

• Appointment of an Enduring Power of Attorney – by person themselves 
when capable (legal and financial decisions);

• Appointing an Enduring Guardian – by person themselves when capable 
(lifestyle and medical decisions);

• Financial Manager or Administrator appointed by an order of a 
court/tribunal. Usually time limited and reviewed by a further hearing 
(legal and financial decisions)

• Guardian  appointed by an order of a court/tribunal.  Usually time 
limited and reviewed by a further hearing (lifestyle and medical 
decisions).

• Substitute consent for medical and dental decisions – some States have 
an ‘automatic’ hierarchy e.g. ‘person responsible’
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Substitute decision makers

• Preference for appointment of a private person as a 
guardian or financial manager/administrator (spouse, 
relative or friend)

• If no private person, Tribunal can appoint:
• Public Guardian as guardian• Public Guardian as guardian

• Public Trustee as financial manager/administrator

• Orders are a last resort – preference for informal 
management

• Orders are reviewed – preference for lapse if no current 
need for decisions to be made

• Guardianship orders – limited to the particular area where 
decisions are required e.g. accommodation function

Statistics – Financial Year 2012/13 -
Comparison

New South Wales

• 10,648 matters determined
• 7,197 applications

• 1,080 procedurals

Tasmania

• 1,104 matters determined
• 791 new applications

• 313 reviews of orders

• 2,371 reviews of orders

• Persons over 65 were 62% 
of applications

• Over 43.5% of applications 
related to a dementia 
diagnosis

• Persons aged over 65 
were 62% of applications

• Over 50% of applications 
related to dementia 
diagnosis

The NDIS - background

• 2010: Australian Government requested Productivity 
Commission Inquiry into long-term disability care and support
• Shifting government funding from management by service and 

accommodation providers to management by the person
• Person controls money and determines what services and supports to 

purchase

• August 2011: report released
• October 2011: Council of Australian Governments agree to 

reform of disability services – bipartisan support
• 2012: agreement is reached with the States to participate in the 

launch of the Scheme
• March 2013: NDIS legislation passed parliament
• 1 July 2013: the National Disability Insurance Agency opened 

its offices in the launch locations.
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The NDIS – launch and rollout

• July 2013: launch sites commenced:
• Tasmania (aged 15-24)

• Newcastle region of New South Wales (aged up to 65)

• South Australia (aged 0-14)

• Barwon area of Victoria (aged up to 65)( g p )

• July 2014: 
• Australian Capital Territory

• Barkly region of the Northern Territory

• 2018: Full scheme for: SA, NSW

• 2019: Full scheme for: Queensland, Victoria, Tasmania, 
ACT, NT

The NDIS – legislative structure & funding

• NDIS Act

• NDIS Rules

• NDIS Guidelines

• National Disability Insurance Agency (NDIA) – independent 
statutory agency whose role is to implement the schemestatutory agency whose role is to implement the scheme

• Modelled on the Commonwealth Medicare Scheme (universal 
health care)

• Funded by Commonwealth Government $19.3 billion over 
seven years plus State Governments as agreed

• Additional levy imposed on tax payers to fund the scheme –
from 1.5% to 2%: 96 cents per day on a $70,000 income

• 78% of voters polled supported NDIS and additional levy

The NDIS - objects
(1) The objects of this Act are to: 
• (a) in conjunction with other laws, give effect to Australia's obligations 

under the Convention on the Rights of Persons with Disabilities done 
at New York on 13 December 2006 ([2008] ATS 12); and 

• (b) provide for the National Disability Insurance Scheme in Australia; 
and 

• (c) support the independence and social and economic• (c) support the independence and social and economic 
participation of people with disability; and 

• (d) provide reasonable and necessary supports, including early 
intervention supports, for participants in the National Disability 
Insurance Scheme launch; and 

• (e) enable people with disability to exercise choice and control in the 
pursuit of their goals and the planning and delivery of their supports; 
and 

• (f) facilitate the development of a nationally consistent approach to 
the access to, and the planning and funding of, supports for people 
with disability; and 
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The NDIS - objects
• (g) promote the provision of high quality and innovative supports that 

enable people with disability to maximise independent lifestyles and 
full inclusion in the community; and 

• (h) raise community awareness of the issues that affect the social and 
economic participation of people with disability, and facilitate greater 
community inclusion of people with disability; and 

• (i) in conjunction with other laws, give effect to certain obligations that ( ) j , g g
Australia has as a party to: 
• (i) the International Covenant on Civil and Political Rights done at New York on 

16 December 1966 ([1980] ATS 23); and 
• (ii) the International Covenant on Economic, Social and Cultural Rights done at 

New York on 16 December 1966 ([1976] ATS 5); and 
• (iii) the Convention on the Rights of the Child done at New York on 20 

November 1989 ([1991] ATS 4); and 
• (iv) the Convention on the Elimination of All Forms of Discrimination Against 

Women done at New York on 18 December 1979 ([1983] ATS 9); and 
• (v) the International Convention on the Elimination of All Forms of Racial 

Discrimination done at New York on 21 December 1965 ([1975] ATS 40). 

Relevant general principles of NDIS

• People with Disability have the same right as other 
members of the Australian society to:
• realise their potential for physical, social, emotional and intellectual 

development. 

• respect for their worth and dignity and to live free from abuse, neglect and 
exploitationexploitation. 

• pursue any grievance. 

• be able to determine their own best interests, including the right to exercise 
choice and control, and to engage as equal partners in decisions that will 
affect their lives, to the full extent of their capacity

• Have their privacy and dignity respected

Relevant general principles of NDIS

• People with disability should be supported to:
• participate in and contribute to social and economic life to the extent of 

their ability. 

• exercise choice, including in relation to taking reasonable risks, in the 
pursuit of their goals and the planning and delivery of their supports. 

• receive reasonable and necessary supports including early intervention• receive reasonable and necessary supports, including early intervention 
supports. 

• in all their dealings and communications with the Agency so that their 
capacity to exercise choice and control is maximised in a way that is 
appropriate to their circumstances and cultural needs. 

• People with disability and their families and carers should 
have certainty that people with disability will receive the 
care and support they need over their lifetime. 
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Relevant principles of the NDIS

• Reasonable and necessary supports for people with 
disability should: 
• support people with disability to pursue their goals and maximise 

their independence; and 

• support people with disability to live independently and to be 
included in the community as fully participating citizens; and 

• develop and support the capacity of people with disability to 
undertake activities that enable them to participate in the 
community and in employment. 

• The role of families, carers and other significant persons 
in the lives of people with disability is to be acknowledged 
and respected. 

Relevant principles

• The role of advocacy in representing the interests of 
people with disability is to be acknowledged and 
respected, recognising that advocacy supports people 
with disability by: 
• promoting their independence and social and economic p g p

participation; and 

• promoting choice and control in the pursuit of their goals and the 
planning and delivery of their supports; and 

• maximising independent lifestyles of people with disability and their 
full inclusion in the community. 

• people with disability should be involved in decision 
making processes that affect them, and where possible 
make decisions for themselves 

Relevant principles of the NDIS
• People with disability should be encouraged to engage in the 

life of the community
• The judgments and decisions that people with disability would 

have made for themselves should be taken into account 
• The cultural and linguistic circumstances, and the gender, of 

people with disability should be taken into accountpeople with disability should be taken into account
• The supportive relationships, friendships and connections with 

others of people with disability should be recognised 
• Agency to provide support and assistance

• To support people with disability to exercise choice and control in the 
pursuit of their goals, the Agency may provide support and assistance 
(including financial assistance) to prospective participants and 
participants in relation to doing things or meeting obligations under, or 
for the purposes of, this Act. 
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Principles relating to participation
(1) People with disability are assumed, so far as is 
reasonable in the circumstances, to have capacity to 
determine their own best interests and make decisions that 
affect their own lives. 
(2) People with disability will be supported in their 
d li d i ti ith th A th t th idealings and communications with the Agency so that their 
capacity to exercise choice and control is maximised. 
(3) The National Disability Insurance Scheme is to: 

(a) respect the interests of people with disability in exercising 
choice and control about matters that affect them; and 
(b) enable people with disability to make decisions that will affect 
their lives, to the extent of their capacity; and 
(c) support people with disability to participate in, and contribute to, 
social and economic life, to the extent of their ability. 

NDIS - process

• Request for access is made by the person:

• Age requirement: under 65

• Residence requirement: Australian citizen or permanent 
resident and live in a launch area

Di bilit i t• Disability requirement: 
• Intellectual, cognitive, neurological, sensory, physical impairment 

or impairment attributable to a psychiatric condition, 

• Permanent impairment, 

• Reduced functional capacity to undertake daily activities

• Impaired capacity for social or economic participation

• Likely to require support for his or her lifetime

NDIS - process
• If access requirements are met, the person becomes a 

‘participant’

• Planning meeting with NDIA officer. 

• Statement of person’s goals and aspirations created

• Plan developed – identification of reasonable and necessaryPlan developed identification of reasonable and necessary 
supports, plans must be:
• Individualised and self-directed

• Consider the role of family, carers and informal support services and 
strengthen support capacity around the person

• Be underpinned by the person’s right to exercise control

• Plan management - Self-managed, NDIA managed, NGO 
managed or a nominated plan nominee (or a combination)

• Plan review – at request or by CEO of NDIA of own motion
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NDIS – the reality
Capability Review Jan 2014
‘Building the plane while flying’
• Board not established under 1 

July 2013.
• Poor data from States – little 

clarity about whether 
participants are already in 
receipt of State-basedreceipt of State-based 
disability services.

• Majority of NDIA staff are 
temporary, pending head office 
opening in Victoria (currently 
located in Canberra).

• Lack of clear guidance on 
issues such as eligibility and 
reasonable and necessary 
support.

• Insufficient preparation for 
rollout of the Scheme.

NDIS – the reality

• David Bowen, CEO, April 2014:
• The NDIS is the perfect example of governments doing what 

citizens cannot do for themselves, and therefore is a core 
government activity

• The NDIA accepted all recommendations of the capability review

• The focus on the NDIS as purely a social policy reform which sits 
on the expense side of the government ledger entirely misses the 
critical point that the NDIS is also a very significant economic 
reform which will deliver very substantial economic benefits in 
terms of productivity and workforce participation in particular. 

• Prior to the NDIS, the frequent failure to meet participants’ basic 
needs has led to an increasing proportion of services and 
resources being absorbed by crisis and critical intervention.

NDIS – the reality

• In 2012, Price Waterhouse Coopers estimated that in the 
absence of the NDIS, the cost of disability support to 
taxpayers would exceed the costs of the NDIS at some 
point between 2023 to 2025.

• The costs of policy inaction are found in other sectors:The costs of policy inaction are found in other sectors:
• Unemployment – pressure on Commonwealth pensions

• Health – pressure on the general health system

• Justice – disproportionate representation of people with disability in 
the justice system

• NDIS shifts the costs to community-based supports, which 
are generally more cost effective than the above systems.



4/28/2014

9

Intersection with NDIS and State-based 
guardianship systems
• A nominee may be appointed to make decisions under the 

NDIS on the person’s behalf
• Where a participant does not have the capacity to undertake any of 

the tasks required by the Scheme and

• The participant cannot be supported to undertake those tasks

• Two types of nominees:
• Correspondence nominee

• Plan nominee (management)

• Plan nominees can do any act relating to the preparation, 
review or replacement of the plan and the management of 
funding supports (unless limited in some way in their 
appointment by the CEO)

NDIS – plan nominees
• The CEO must have regard to whether there a person 

appointed by a court or tribunal under state based 
legislation (e.g. a guardian or financial manager) (s 88)

• There is a presumption that any appointed substitute 
decision maker will be appointed nominee (rule 4.8)
• Note: does not automatically follow that where the person has a 

guardian or financial manager, that person will be appointed as 
plan nominee – the proposed nominee can refuse the appointment.

• The CEO will have regard to the wishes of the participant 
and the carer about who should be appointed (NDIS rule 
3.14)

• Nominees will only be appointed in rare and exceptional 
circumstances as a last resort (NDIS rules)

Decisions under the NDIS

• In NSW and Tasmania: 

• Guardians/enduring guardians make lifestyle (e.g. 
accommodation and services) and health decisions

• Financial managers/administrators/attorneys make 
financial decisionsfinancial decisions

• Decisions required under the NDIS might involve BOTH 
guardianship and financial management authority

• Funding decisions (including providing money directly to 
the person) may be made without a proper assessment of 
the person’s financial management capability.
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Issues

• Where a person has both a guardian and a financial 
manager appointed – should they both be plan nominees 
and have shared management responsibility?

• If only one (e.g. the guardian) is appointed as plan 
nominee – there is a duty to consult with the personnominee there is a duty to consult with the person, 
carers, family and other key people – should plan 
nominees be consulting with financial managers?

• What if the appointed guardian or financial manager is the 
State agency (e.g. the Public Guardian/Public Trustee) –
what scope do these agencies have to act as nominees in 
the NDIS?

Issues

• The NDIS principles are directed towards supporting the 
person to manage rather than substitute decision making

• Uncertainty about implementation may lead to an 
increase in applications for guardianship 

Carers wanting formal authority to seek appointment as• Carers wanting formal authority to seek appointment as 
nominee

• Will this in fact have the effect of being more restrictive?

• If money is provided directly to the person to manage –
does that money form part of the person’s estate that is 
subject to the financial management (administration) 
order?

Case study A
• Mr X is 18, lives in a group home run by an NGO in the NSW 

NDIS launch area.
• Autism spectrum disorder and an intellectual disability.
• Mother no longer able to care for him in home due to 

challenging behaviours.
M X h b t d ti i t i th NDIS l• Mr X has been accepted as a participant in the NDIS – plan 
and funding is being managed by the NDIA.

• Mr X’s mother applied for a guardianship order after becoming 
concerned about a range of decisions made for her son by the 
NDIA without consultation.
• When Mr X was until 18, his mother was automatically his plan 

manager but this had failed to be recognised by the NDIA
• Now that he had turned 18, the general nominee provisions would 

apply
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Case study A
• NDIS plan was provided to the NSW Tribunal to consider.
• By the time of the hearing, Mr X’s mother had established 

a positive relationship with the new service provider
• Mr X’s mother was also providing substitute consent for 

medical decisions under the automatic ‘person p
responsible’ regime that operates in NSW

• Tribunal determined not to make a guardianship order for 
Mr X, because services could be obtained informally:
“The Tribunal was cautious about pre-empting the NDIA processes 
by making a guardianship order so that [Mr X’s mother] was all the 
more likely to be appointed nominee by the NDIA.  In the event that 
the NDIA appoints a different person as nominee, a seemingly very 
unlikely prospect, [she] could seek a review of that decision by the 
NDIA and, if necessary, by the Administrative Appeals Tribunal.”

Case study B

• Ms Z is 64 years old, living in a group home managed by 
the NSW Government in the NDIS launch area

• Ms Z has a moderate intellectual disability, anxiety and 
depression

Ms Z was subject to a guardianship order from 1998• Ms Z was subject to a guardianship order from 1998 –
2012 when it was lapsed as there was no further need for 
a guardian

• Ms Z is under a financial management order – her affairs 
are managed by the NSW Trustee

• Ms Z’s group home manager made an application for a 
guardianship order – to appoint the Public Guardian

Case study B

• Ms Z is unhappy in her group home

• The group home staff made access requests under the 
NDIS on behalf of all residents

• Group home staff give evidence that a decision will likely 
be made under the NDIS to move Ms Z to Nonbe made under the NDIS to move Ms Z to Non-
Government managed accommodation

• Ms Z has no family or friends and the process under the 
NDIS has been halted pending the outcome of the 
guardianship application

• The Tribunal appointed a separate representative to 
assist the Tribunal in relation to what would be in the best 
interests of Ms Z
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Case study B

• The NSW Trustee gave evidence that if money were 
released directly to Ms Z under the NDIS, it would form 
part of her managed estate and be subject to fees.

• The NSW Trustee preferred that her plan be managed so 
that funds were distributed directly to service providersthat funds were distributed directly to service providers.

• The NSW Trustee’s functions are limited by its statute –
only financial, legal and property affairs – does not have 
authority to make personal and lifestyle decisions so if 
appointed as nominee, could be acting outside its 
legislative authority.

• If the Tribunal decided to make a guardianship order it 
would be required to appoint the Public Guardian.

Case study B

• Questions: 

• Would the Public Guardian be willing to act as NDIS 
nominee for Ms Z, if appointed?

• Who would the NDIS appoint as nominee – the NSW 
Trustee or the Public Guardian both an ‘approved planTrustee or the Public Guardian, both, an approved plan 
management provider’ or manage the plan itself?

• Given the NSW Guardianship Act requires the least 
restrictive option to be taken & the NDIS also prefers 
supports rather than substitute decision making – if the 
decisions under the NDIS could be made by a nominee 
other than a guardian – why should the Tribunal make 
the order?

The future

• Will the transition from Government managed service and 
accommodation provides to Non-Government 
organisations result in an increase in appointments of 
substitute decision makers?

• Will substitute decision making move from State-based toWill substitute decision making move from State based to 
Commonwealth jurisdiction?

• Will the Commonwealth develop a legislative scheme for 
supported decision making?

• Will the Scheme be adequately funded into the future?


