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Elderly in the Society

 The group of elderly is getting larger
 Nominally more persons being affected by 

mental disabilities like dementia
 How to best accommodate the interests of 

Elderly with dementia in regard to their legal 
capacity to act

Two institutes 

 Custodian or an administrator with limited power – “ a good 
man”
 The principal’s legal capacity to act is not affected by a custodian being 

appointed

 Trustee, administrator or a conservator
 The trustee holds the legal capacity to act

 Always keeping the assignement as limited as possible
 The best course of action when focusing on the interests of 

Elderly with dementia?
 Using the example of entering into marriage
 And divorce

 Family members as representatives for the ones needing help
 Consistent with  the Convention on the Rights of Persons with 

Disabilities? 
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Theoretical and methodological
considerations

 Analyzing using different theories:
 Marta Fineman’s theory of vulnerability
 Anna Christensen’s theory of normative 

patterns
 And in the perspective of family law 

developments
 The emotional function of the family
 The evolving importance of the contract

Custodian

 A way to get help without it affecting the legal 
capacity to act

 Needs the principal’s consent to appoint
 Unless the principal’s condition hinders his opinion being obtained

 Needs the principal’s consent to act
 Unless the principal’s condition hinders him to express his 

views, or his views for other reasons have been impossible 
to obtain

 Within the boundaries of the assignement

Trustee

 Tougher requirements

 The trustee holds the legal capacity to act
within the limits of the assignement

 Even when the assignmnet is absolute, the 
principal keeps his right to vote

 The principal also normally retains the right to 
enter into employment and as a main rule has 
the right to dispose of his income

 And also gets to decide on some personal 
issues
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Marriage

 Only the individual himself can give his 
consent

 And he may only do so if he understands 
what marriage entails

 But the exiting of a marriage can be 
instigated and carried out by a trustee and 
sometimes by a custodian

How are Elderly with dementia to 
live?

 How to remedy vulnerability

 Autonomy or dependence

 Basic values

 The normative pattern community

 And that of economical independence and individual 
ownership

 The emotional function of the family and  the contract
 To marry or divorce
 As little help as possible or all the help necessary to 

be independent


