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1. Overview 

With the CRPD a paradigm shift is taking place: the treatment of people with 

disabilities is changing  from a protection perspective to a rights-based approach. 

Supported decision-making should replace substituted decision making.  

Our legal systems traditionally divide people into those who are able to take care of 

themselves and those who need protection by law and the community. But we saw in 

history very well that the protection-based approach often leads to paternalism and 

restrictions of the individual self-fulfillment. 

  The law in the books may be fine and mainly in accordance with the CRPD, but 

there is an emerging evidence that the law in action is divided by a significant gap from the 

provisions of the CRPD. That means that in reality substituted decision making prevails 

while supported decision making would be required. 

The Power of Attorney is the instrument which is often meant to be the best 

instrument to guarantee the autonomy of people and it is the main legal alternative to 

guardianship. In Austria we also have as another alternative to guardianship the 

substitution by family members. In addition to the Power of Attorney, the substitution by 

family members is another alternative to guardianship provided by Austrian law. 

Therefore I will talk about these Austrian instruments and draw comparisons to the 

respective legal institutions in Germany. 

Guardianship is the traditional instrument to protect people with mental disabilities 

from harming themselves, be it personally (medical treatment) or economically 

(unfavourable contracts). It has been developed quite well in the last three decades and 
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provides already a lot of measures to enhance the autonomy of the persons with mental 

disabilities (e.g. duty to detect and – regarding to his/her  welfare – obey the wishes of the 

person). Guardianship is the ultima ratio. It is subsidiary to all other instruments that are 

suitable to protect the adult person from damages because of her/his mental disease or 

handicap (§ 268 Abs 2 ABGB). Therefore a guardian must not be appointed if someone 

else takes care in a sufficient way for the concerned matters.1  

2. Substitution by Family Members 

Before appointing a guardian one alternative instrument is the ex-lege Substitution 

by Family Members. I am presenting it here in a few words because it is a representation 

system of persons with disabilities which is not widespread in legal systems. It was 

established in Austria in 2007 and it allows specific people to substitute a person with 

mental disabilities in a restricted field of matters automatically when a full aged person 

loses decision-making ability.  

It comes into effect without any judicial procedure. Only a registration in the Austrian 

Central Substitution Register (Österreichisches Zentrales Vertretungsverzeichnis) is 

obligatory. And the registration requires a personal medical attendance report which says 

that the concerned person lost his/her decision-making ability.  

The Substitution by Family Members is subsidiary to an already existing guardian or 

chosen substitute (e.g. by power of attorney).2 

People with representation power are the parents, the children over 18 years, the 

spouse and registered homosexual partner if she/he is living in the same household and 

the partner living in the same household for at least three years.3 The power to represent 

is restricted to daily dealings, contracts about nursing needs and “simple” medical 

treatment. Excluded is therefore medical treatment with usually serious consequences. 

                                            

1
 See Hopf, Gerhard (2007). § 268 ABGB, in: Koziol, Helmut/Bydlinski, Peter/Bollenberger, Raimund (eds). 

Kurzkommentar zum ABGB². Wien: Springer-Verlag, 222. 

2
 Maurer, Ewald (2007). § 284b ABGB, in: Maurer, Ewald (ed). Das österreichische Sachwalterrecht in der 

Praxis  Wien: MANZ Verlag, 168. 

3
 Hopf, Gerhard (2007). §§ 284b-284c ABGB, in: Koziol, Helmut/Bydlinski, Peter/Bollenberger, Raimund 

(eds). Kurzkommentar zum ABGB². Wien: Springer-Verlag, 246. 
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“Daily dealings” are such which are according to the own income and property usual for 

the specific person with disabilities. The Substitution by Family Members is regulated in 

the civil code (§§ 284b-284e ABGB). This instrument has also been discussed by 

Germany but was refused because of the danger of abuse. We do not have evidence of 

abuse in Austria at the moment. Switzerland also established the Substitution by Family 

Members in 2013. 

3. (Enduring) Power of Attorney 

a) General Information 

Also in 2007 the Power of Attorney (“Vorsorgevollmacht”) was regulated by law for 

the first time in Austria (civil code; §§ 284f-284h ABGB). In former times it was already in 

practical use but without special statutory provision. The attorney is selected by the 

“person with mental disabilities in future” and the scope primarily depends on the 

determination in the power of attorney. In general it can have the same range of 

application as guardianship. Strictly personal (“höchstpersönliche”) matters and the 

acceptance of restrictions of liberty (according to the Unterbringungsgesetz and the 

Heimaufenthaltsgesetz) cannot be included. 

b) Requirements 

To create a power of attorney the principal needs the capacity to understand and to 

judge (“Einsichts- und Urteilsfähigkeit”), to authorise for personal matters 

(“Personensorge”; health care, change of domicile etc), or the capacity to contract 

(“Geschäftsfähigkeit”) to authorise for legal transactions.4 For the revocation of the 

authority these capacities are not necessary, the capacity to build a natural will is sufficient 

in this case. If a power of attorney is revoked a normal mandate keeps existing because 

for the revocation of a normal mandate the capacity to contract is needed. 

The power of attorney has to be created personally5. A substitution is not possible. The 

                                            

4
 Ganner, Michael (2010, 2nd edition). Vorsorgevollmacht, in: Barth, Peter/Ganner, Michael (eds). Handbuch 

des Sachwalterrechts. Wien: Linde Verlag, 345 ff. 

5
 Schauer, Martin (2006). Vorsorgevollmacht und gesetzliche Angehörigenvertretung nach dem SWRÄG 

2006, in: Interdisziplinäre Zeitschrift für Familienrecht. Wien: Linde Verlag, 149. 
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selected attorney is not allowed to have a close relationship to the institution the person is 

living in (e.g. nursing home). Otherwise it is only a normal mandate (“allgemeine 

zivilrechtliche Vollmacht”; §§ 1002 ff ABGB). The scope of the power of attorney must be 

described in detail. 

c) Types of powers of attorney 

Two forms of powers of attorney are provided by the law: 

● The power of attorney for simple matters can be compiled6: 

 -- written and signed by one´s own hand or 

 -- written by someone else and signed by one´s own hand and three witnessed by 

three people who cannot be authorised 

 -- written by someone else and notarised or 

  -- with a notarial deed (“Notariatsakt”). 

● The power of attorney for important matters only can be compiled: 

 -- by a lawyer, solicitor or the court: they have to give instructions about the 

          consequences of the power of attorney and about the possibility of the cancellation.  

          The fact of instructions has to be documented in the warrant of attorney. 

 -- important matters which make it obligatory to fulfil the formal requirements of the 

power of attorney for important matters are: (1) Medical treatment with normally serious 

consequences; (2) the permanent change of domicile and (3) important matters of legal 

estate. 

All matters that can be subject of a guardianship, which are in general all financial 

and personal (health care, change of domicile etc) matters of the principal, also can be the 

subject of a power of attorney.  

Only in strictly personal (“höchstpersönliche”) matters a substitution is banned by law.7 To 

these matters belong testaments; a living will; a power of attorney; the voting right and 

                                            

6
 Schauer, Martin (2006). Vorsorgevollmacht und gesetzliche Angehörigenvertretung nach dem SWRÄG 

2006, in: Interdisziplinäre Zeitschrift für Familienrecht. Wien: Linde Verlag, 149. 

7
 See Barth, Peter/Dokalik, Dietmar (2010). Allgemeines zur Wahrnehmung der Personensorge, in: Barth, 

Peter/Ganner, Michael (eds). Handbuch des Sachwalterrechts. Wien: Linde Verlag, 165; there they are listed 
completely. 
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marriage. The acceptance of restrictions of liberty according to the Unterbringungsgesetz 

and the Heimaufenthaltsgesetz cannot be substituted by the attorney too. 

d) Duties of the attorney 

The attorney primarily has to act according to the will of the principal that she/he 

expressed in the mandate. That means that the will expressed in the power of attorney has 

to be carried out even if this is against the welfare of the principlal. The will that the 

principal expresses after losing the legal capacity has also to be taken into consideration, 

but the main goal in these cases is the expressed will in the power of attorney and if there 

is no one the welfare of the principal (“Wohl des Vollmachtgebers”).  

The attorney is not allowed to delegate her/his authority in matters of medical treatment 

and change of domicile (§ 284f Abs 3 ABGB). As far as it concerns other matters a 

delegation is only possible if the principal did not interdict this. 

e) Registration
8
 

Powers of attorney, their coming into effect as well as their termination, the 

revocation and the cancellation of a power of attorney can be registered in the Austrian 

Central Substitution Register (“Österreichisches Zentrales Vertretungsverzeichnis”; ÖZVV; 

§ 140h Notariatsordnung). This register is led by the Austrian notary chamber 

(“Österreichische Notariatskammer”). The registration is possible but not obligatory. 

The registration of the coming into effect is only possible with a personal medical 

attendance report from a physician which declares that the principal has lost the decision-

making capacity, but the registration is not a premise for the coming into effect of the 

power of attorney. 

If the coming into effect of a power of attorney is registered, the attorney gets a 

confirmation certificate of the register. The consequence is that other people can trust in 

the fact that the power of attorney came into effect (§ 284h Abs 2 ABGB), even if this is not 

true because the conditions are not fulfilled (e.g. the principal has not lost the decision-

                                            

8
 See Ganner, Michael (2009). Rechtstatsächliches zu Patientenverfügung, und gesetzliche Vertretung durch 

nahe Angehörige, in: Interdisziplinäre Zeitschrift für Familienrecht. Wien: Linde Verlag, 150. 
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making capacity yet but a doctor submitted a personal medical attendance report that 

confirmed this). 

The Austrian Central Register only shows the amount of PoAs. But as there is no 

legal obligation to register PoAs, the actual number of PoAs in Austria is unknown. 

Furthermore the Austrian Central Register does not provide information on how many of 

the registered PoAs came into effect and how many are really used. That means that there 

are certainly much more PoAs existing than registered. The same problem occurs 

regarding the Substitution by Family Members. As it is not obligatory to register them, the 

actual number is unknown.  

f) Problems:  

The PoA can be revoked very easily because a special mental capacity is not required. 

But once revoked the person without legal capacity is not able to renew the former PoA. 

The PoA can be revoked at any time and any place. But what is this opportunity good for, 

if the person is not able to go or contact the notary and the chosen “attorney” (e.g. spouse) 

is using the power against the will of the principal? 

The form recommended by the Ministry of Justice is quite complicated. So people are 

discouraged to execute a PoA. But of course a declaration concerning all upcoming 

aspects of life will be complicated in some way 

(http://www.justiz.gv.at/web2013/file/2c948485246bff6f0124b96dd98b412f.de.0/vorsorgev

ollmacht_2013.pdf). 

Some people are also discouraged by the costs which arise from the execution of a PoA. It 

is not less than 250 € for the lawyer or attorney for very simple PoAs. 

At last the PoA is still not well known in Austria. On the one hand people are not well 

informed about anticipated directives in general and on the other hand people are not 

much – maybe less than in other countries  – willing to take their future into their own 

hands. 

http://www.justiz.gv.at/web2013/file/2c948485246bff6f0124b96dd98b412f.de.0/vorsorgevollmacht_2013.pdf
http://www.justiz.gv.at/web2013/file/2c948485246bff6f0124b96dd98b412f.de.0/vorsorgevollmacht_2013.pdf
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4. Comparison of guardianship and enduring Power of Attorney 

There are several advantages and eventually some disadvantages of an enduring 

PoA in comparison with guardianship. First the attorney can be chosen freely while the 

guardian is selected by the court. But the judge has to consider the wishes of the ward at 

any time. Then the PoA may contain certain decisions in advance, like who should get the 

house if the principal has to move into a nursing home etc.  

An important issue is the opportunity to combine a PoA with a Living Will. Living 

Wills are ignored in a lot of cases, if there is no one who enforces them, e.g. against the 

will of the doctors. 

Last but not least the attorney has more freedom than the guardian concerning 

decisions about important matters of legal estate. Especially investments in companies are 

limited for the guardian, because his only purpose is the welfare of the represented 

person. Therefore investments are bound to their life expectancy. Attorneys on the 

contrary only have to follow the will of the principal which can be expressed in the PoA. 

A big difference to guardianship and eventually a disadvantage of the PoA is that 

the attorney is not controlled by anyone (like the court) and that the attorney never needs 

an additional authorisation by court or a personal medical attendance report from a 

physician if it concerns medical treatment. However, if someone is scared about this 

he/she can appoint a controller for the attorney and/or provide the duty within the PoA to 

get a second opinion if it concerns certain important matters. 

If the attorney misuses his power the PoA can be cancelled by court or the guardian 

who has been appointed meanwhile. 

5. Comparison of Powers of Attorney: Austria vs. Germany 

On one hand it is more difficult to execute a PoA in Austria than in Germany because of 

the formal requirements. In Germany the PoA only has to be in writing for important 

matters only, like medical treatment, forced medical treatment, deprivation of personal 

liberty and judicial proceedings. Because of the few formal requirements the PoA  can 

cover in Germany some parts of the Austrian Substitution by Family Members. In Austria it 
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is necessary to get legal instructions additionally. On the other hand the high formal 

requirements in Austria lead to more autonomy of the attorney than is provided in 

Germany. In Germany the attorney needs an judicial approval for medical treatments, if 

attorney and attending doctor do not agree about the will oft he patient and if there is a 

reasonable danger that the medical treatment causes death or heavy damage to health. 

For deprivations of personal freedom the attorney needs an judicial approval in any case. 

In Austria the attorney is allowed to decide alone about all matters mentioned in the PoA. 

The only exception is the deprivation of personal freedom which has to be decided by 

certain persons appointed by law. The only measure to avoid abuse in Austria is that a 

person cannot be appointed as attorney if he/she has a close relationship to an institution 

where the principal is living in (e.g. nursing home).Another important difference between 

Austria and Germany concerns the revocation of an PoA. In Austria the decision-making 

ability is not necessary for the revocation. However, in Germany it is necessary . 

And last but not least in Austria PoAs come into effect automatically with the loss of 

the decision-making ability. That is what the law provides, but a different time or another 

condition can be determined by the principal. In Germany the law does not provide such 

specific provisions, but the principal has similar opportunities. In general, there are only 

very few specific regulations concerning PoA in Germany compared to Austrian law. 


