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China is a major country with a population of 1.3 billion. Due to the interaction 

between the one-child policy and rapid economic development, the population of 
China will age at an unprecedented rate. According to the reference book, “Chinese 
Old Industrial Enterprise Development Report,” in 2013, the elderly population aged 
above 60 (mandatory retirement age) reached 202 million, which is 14.8% of the total 
population of China and 22% of the world’s elderly population. Also rapidly 
increasing are the elderly population above 80 years old, the percentage of the elderly 
who are disabled or who have chronic diseases, the number of elderly who are 
without children or whose children live elsewhere, and the number of elderly who live 
alone. The aging society in China features a growing elderly population, speedy 
economic development, people who “age before getting rich”, and people who “age 
before getting prepared.” 

 
The provision about the elderly guardianship only has one item in China. Article 

26 of the Protection of the Rights and Interests of the People's Republic of Elderly 
People says: “The elderly who have full civil capacity may determine, through 
negotiation, their guardians among their close relatives or other individuals or 
organizations that have close relationships with them and are willing to bear the 
guardianship. The guardians shall bear the guardianship according to law when the 
elderly totally or partially lose their civil capacity. Where the elderly do not determine 
their guardians in advance, when they totally or partially lose their civil capacity, the 
guardians shall be determined for them in accordance with the provisions of relevant 
laws.”  

 
1The defects of the Chinese elderly guardianship system are as follows: 
 
1.1.The Chinese elderly guardianship system is built on the foundation of 

traditional family ethics. Its legislative concept lags behind, which is inconsistent with  
adult guardianship ideas, such as “Right of Self-Determination” and “Full 
Development of Residual Capability,” that are proposed by international society.  

   
1.2 The Chinese elderly guardianship system is built on the foundation of the 

civil capacity system in the Civil Law. The focus is on the civil capacity to engage in 
transactions as the basis for guardianship instead of protection of the person. 

 
1.3 The Chinese elderly guardianship statute has only one provision and is very 

primitive. There are only voluntarily nominated guardians and legally appointed   
guardians. There is no public guardianship system. The protection aspects of elderly 



guardianship merely involves the wards’ fortune. There is lack of protection 
pertaining to the physical and mental aspects of the ward. The statute doesn’t specify 
elderly guardianship’s foundation procedure, rights of guardian, and obligations and 
duties.  

     
2. Thoughts and Suggestions on Revision of the Chinese Elderly Guardianship 

System 
 
2.1 Human beings will get old, their judgment will gradually decline and they 

will lose the ability to manage their daily lives. The Chinese elderly guardianship 
statute should reflect the needs of the elderly, fully respect their self-determined rights, 
and completely develop their self-willed residual capability to help them back to 
normal life.  

    
2.2 The guardianship system’s basic function is to protect the disadvantaged. It is 

recommended that the relation between the elderly guardianship system and the civil 
capacity system be modified to embody the value approaches of “Establishing 
guardianship system is to confirm logic provision of civil capacity” and “The 
disadvantaged protection is prior to transaction order protection.” The guardianship 
system should put protecting the elderly legal right as a priority and also give 
concurrent consideration to social order and social security to provide the elderly with 
complete and humanized protection and assistance.  

  
2.3 We should develop a complete Chinese elderly guardianship system.  
The ultimate goal should be to draft a comprehensive “Elderly Guardianship Law” 
with very detailed and specific regulations on adult guardianship including elderly 
guardianship.  

   
2.3.1 We should establish an elderly public guardianship system. We should not 

take a narrow perspective to understand the elderly as merely family members, 
neglecting the fact that the elderly exist as social members and national citizens. 
Therefore, government and society should take full responsibility for the well-being 
of the elderly to construct an organic system of home guardianship, social 
guardianship, and institutional guardianship.  

    
2.3.2 We should expand the protection area of the elderly guardianship system, 

including those who need special attendance and management of their life, property, 
and other interests because of age, mental disability, or other disabilities. 

   
2.3.3 We should enrich the content of elderly guardianship. Not only should the  

material care obligation for the elderly’s life be stipulated, but the mental care 
obligation to give love and satisfy the elderly’s spiritual needs should be emphasized 
as far as possible, preventing the neglect of and ignoring the elderly. It is 
recommended that visiting, greeting, and comforting the elderly should be 



systematized, normalized, and periodicized. 
2.3.4 We should develop a complete set of procedures for elderly guardianship 

rights, obligations, and duties. We should establish guardian agency rights, 
compensation rights, rights to refuse service, resignation rights; establish and 
complete guardian selection system, guardianship registration system, guardianship 
supervision system; establish and complete legal duty systems include relief systems 
for when guardians impinge on the elderly ward’s legal rights and for when wards 
impinge on a third party’s interest. 
 
 


