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1. General overview of China’s prevailing elderly guardianship law 

 
Articles 16 to 19 of the General Principles of Civil Law of PRC(1986) as well as 

Articles 10 to 23 of the Opinions of the Supreme People's Court on Several Issues 
concerning the Implementation of the General Principles of the Civil Law of the 
People's Republic of China (For Trial Implementation) (1988) address the issue of 
adult guardianship. The civil law and its implementing rules consist of the following 
contents: (1) adult mentally disabled persons are eligible for guardianship; to declare a 
person as mentally disabled, the applicable procedural rule are the special rules under 
the China Civil Procedure Law; (2) the order of priority for the selection of a guardian 
is: the proposed ward’s spouse, parent, adult children, other close relatives, and other 
relatives or friends who have been approved by the mentally disabled person’s 
working institution or domiciled county as eligible to be a guardian; (3) the selection 
criteria for the guardian include the proposed guardian’s health status, economic 
situation, as well as relationship with the proposed ward. Some scholars argue that 
these regulations are flawed for specifying an overly narrow scope of eligible 
candidates in addition to the involuntary selection process. 

 
“Law of the People’s Republic of China on Protection of the Rights and Interests 

of the Elderly”, which was promulgated in 1996, broadens the scope of guardianship 
to include the elderly person who has lost all or part of his competency, while also 
emphasizing the voluntary element of guardian selection. Here I quote relevant rules 
under the 1996 China law: “Elder person with full civil capacity, may appoint his 
guardian among his close relatives, or other individual or entity who is in close 
connection with him and willing to assume guardian responsibility.” “In the case that 
the elderly failed to appoint a guardian, during the time he loses his competency, the 
guardian is appointed according to the governing laws.” 

 
In recent years, with the implementation of the previously mentioned guardian 

law, some issues with the law are becoming evident: (1) due to the absence of a 
mandatory guardian selection mechanism, the elderly rarely select a guardian before 
they lose competency. As a result, the guardian is not appointed in a timely manner 
when the elderly person becomes incompetent; (2) the mechanism for nominating a 
family member as preferred guardian has resulted in guardian appointment difficulty 
when the elderly person’s family member is not available. (3) the prevailing 
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mechanism of nominating an outsider as guardian or alternate guardian is 
unacceptable to the guardian when there is an issue of fund insufficiency. (4) the 
vague legal rules regarding the responsibility to offer guardianship to the very sick or 
very old elderly as well as the right of those elderly for guardianship has resulted in a 
reluctance or refusal to assume guardian responsibility. 

 
2. The Rationale for establishing social law to cover the indigent elderly 

3.  
The absence of available family members for China’s elderly lies in two 

situations: (1) the death of children or the adult children are incompetent; (2) family 
members other than children do not exist or lack competency. The situation of 
shortage of fund to appoint a non-family member as guardian occurs if there are  
insufficient funds or financial incapacity to support the appointment. In this article, I 
use the term “indigent elderly” to refer to elderly persons whose family member is 
unavailable, who lack financial capacity to support the appointment of a guardian, or 
who are seriously sick or very old. Here, “indigent” refers to the elderly person in the 
previously mentioned circumstance who have no access to adequate guardian care. 

 
China’s current law cannot resolve the problem that the indigent elderly are 

facing. First, the assistance of the indigent elderly does not fall within the scope of the 
China civil law, which is the law governing issues arising from legal relationships 
between two equal standing parties. Therefore, the assistance of indigent elderly  
does not fall within the scope of China’s civil law. Second, the indigent elderly is in a 
peculiar position which calls for special regulations, while China’s current elder law 
statute is designed for elder people generally. 

 
To satisfy the legal demand to protect the interests of the “indigent elderly,” rules 

under social law should be drafted to fill the legal gaps. Social law is the law 
specifying the obligation of those entities that have the capacity to help the needed 
individual, as well as the legal rights of those individual who are vulnerable and need 
help. The content of social law includes social prevention, social assistance, social 
promotion and social salvage. In this article, the “indigent” refers to a particular social 
group who is in a difficult position to satisfy the basic rights to life. The function of 
social law is to fully and specifically lay out the obligation of the social group to offer 
assistance when needed, as well as the right of the indigent to obtain necessary 
assistance. “Indigent elderly” is the social group that needs social assistance when 
they do not have access to guardianship. Social law should specify regulations 
regarding the relevant social group’s right and obligations, so as to fill the gaps left 
behind by China’s current elder law and help the indigent elderly to get the needed 
assistance from the society. 

 
4. The Obligation and Right arising from the guardian of China Indigent elderly 

 
As to the legal rights of the indigent elderly, indigent elderly have a right to 
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guardianship. However, there also exist the relevant entity’s right as well as obligation 
to offer guardianship services to the indigent elderly. For example, the indigent 
elderly’s domicile county should possess the right to offer guardianship services to the 
indigent, while the relevant entity should be deemed to assume guardianship 
obligations in accordance with the requirements of the domicile county. 

 
In general, the right holder who is entitled to guardianship services include not 

only “indigent elderly”, but also the entity entitled to possess guardianship rights as 
mentioned in the previous paragraph, and they should be deemed to be same minded. 
The guardian-right-holder is the legal representative of the indigent elderly, who could 
be the indigent elderly’s home institution or domicile county. They are eligible to 
represent the will of the indigent elderly. To be more specific, in the case that the 
indigent elderly’s family member is not available, the elderly person’s domicile 
county could act as his guardian. When the indigent elderly do not have the financial 
capacity to pay for the guardian appointment, or when the elderly person is seriously 
sick or very old, his home institution may serve as a guardian, since the guardian’s job 
include, under such circumstance, coordination with the state government, social 
services organizations or medical institutions. The funding for the guardianship 
appointment should come from government, social donation and personal property of 
the elderly(which include exchanging an estate for cash). In light of the above, I 
hereby summarize the category of guardian right to include the right to obtain  
indigent elderly’s information, to present indigent elderly’s will, to raise funds, and to 
appoint and require guardians to perform these obligations. 

 
The entity that assumes guardianship responsibility could be an organization 

located within or outside the indigent elderly’s domicile county. It may be a social 
organization or commercial organization (for example, a bank). These organizations, 
while serving the public interest, have a legitimate right to raise funds so as to support 
their own operation and growth. The county should establish specialized organizations 
to assume the obligation of reporting the information of indigent elderly. Other 
organizations within or outside the county should also assume guardianship 
responsibility, particularly to take care of the daily life of the indigent elderly. 

 
In conclusion, the previously mentioned rules under the social law should be  

mandatory. Their purpose is to make sure that all the indigent elderly are taken care of, 
the relevant information is accurately transmitted, and the right as well as obligation 
under guardianship is fully and timely performed. 


