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My role in Australia is Public Trustee for the Australian Capital Territory (ACT).  We are a 
small city Territory of just under 400,000 people...our capital is Canberra, which is also 
Australia’s capital city. 
 
PTACT provides a traditional trustee service to the community and government dealing in 
Wills Estates, Powers of Attorney, Trusts, Investment and Financial Management. 
 
PTACT acts as attorney and as financial manager for persons who have a decision- making 
disability 
 
PTACT is unusual in government in that it has two distinctly different roles, a community 
service role and a commercial role.  My community service role is to provide specified 
trustee/financial services for those unable to pay. 
 
PTACT’s commercial role involves Will drafting, estate and trust administration, confiscated 
criminal assets, unclaimed money and investment/funds management. 
 
This presentation shares with you our Australian problems and experiences in this 
increasingly significant area of law and our pursuit of a more effective, uniform Australian 
Enduring Power of Attorney (EPA). 
 
We have a number of concerns in the area of law - 

 a relatively low take-up rate of EPAs 
 lack of absolute uniformity between states and territories of EPA laws 
 increasing concerns about elder abuse within the community 
 an EPA does not provide the same level of safety as its alternative, an order of a 

Guardianship Tribunal Order 
 Guardianship Tribunal order results in greater expense to the community as a whole. 

 
Our problems stem mainly from the manner in which Australia’s federal system of 
government works.  Australia has three levels of law-making that work together to provide 
services for Australians - federal, state/territory, local governments. 
 
Law making in Australia is such that the federal government may make laws that apply 
across Australia.  Our 8 States/Territories, on the other hand, make laws independently of one 
another and are rarely uniform. 
Each Australian state/territory has separately made laws regulating the establishment of 
General Powers of Attorney and Enduring Powers of Attorney with little cooperation and 
consultation 
 



Only one state provides for compulsory registration in all cases, however all states/territories 
require registration at least to transact dealings with land...however the EPA must be 
registered in each state/territory in which a land transaction is required. 
 
In extreme cases, in estate administration, the EPA may need to be registered in many states 
adding cost and the complication that it may be necessary to search registers in many 
states/territories. 
 
Whilst governments seek to make laws in isolation of what happens across state/territory 
borders, the reality is that Australians move around freely, particularly in older age and, in 
doing so, find that laws they make in one jurisdiction may not cover them in another. 
 
Whilst all Australian states/territories have what they call ‘mutual recognition’ provisions, 
they only have effect in so far as an EPA made in one state does not conflict with the law in 
the state in which it is being used.  This is one of the more fundamental drivers behind 
harmonisation of laws.  This is further exacerbated in state/territory border cities, like 
Canberra. 
 
The laws relating to General Powers of Attorney and Enduring Powers of Attorney are 
usually combined in one Act in each jurisdiction. 
 
It is useful to set the scene - 
Life expectancy (Australian Bureau of Statistics)- 
   1950  2013  
FEMALE  70.6  84.0 
MALE   66.1  80.0 
 

• Australian life expectancy is among the highest in the world - ranked 4th 
• Canberra has the highest life expectancy in Australia.  
• 330,000 Australians currently live with dementia (pop 23.2M) 
• Dementia is expected to increase by ⅓ to 400,000 in less than 10 years 
• Dementia is the single greatest cause of disability in older Australians 
• One in four people over the age of 85 have dementia  

In short, we are living longer but not with capacity (Alzheimer’s Australia) 
 
Simplistically, an EPA it is a legal document that - 

• gives a trusted person (the attorney)  
• the legal authority  
• to act for another (the donor or principal)  
• to make binding decisions  
• beyond the donor’s loss of capacity  
• until revocation (by the donor or Tribunal) or death of the donor. 

 
An Enduring Power of Attorney differs from a General Power of Attorney - 

• made in contemplation of inability or disability 
• may be activated as required or on loss of capacity 
• continues to be valid after loss of capacity   
• empowers your attorney to manage your affairs even though you are unable to instruct 
• ceases to have effect upon revocation or death. 

 



Under an EPA, a donor (principal) can choose – 

• who will represent them 
• when the power/authority commences 
• whether it is to be implemented immediately or upon loss of capacity 
• an alternate in the attorney’s inability. 

 
Importantly a General Power of Attorney ceases to have effect upon loss of capacity whereas 
an EPA endures beyond loss of capacity. 
 
There are two forms of EPA (states/territories are different)- 

 for financial and property decisions; 
 for health, welfare, lifestyle and legal decisions. 

 
A natural person can be appointed to any or all of the above and, in the ACT, the Public 
Trustee can be appointed to make financial/property decisions and the Public Advocate may 
be appointed to make health, welfare, lifestyle legal decisions. 
 
A major concern is that the Australian EPA continues to have a relatively low take-up rate. 
 
Common excuses include - 

 “My spouse, or my children, will look after me if I lose capacity” 
 “I will make my Enduring Power of Attorney when I need to” 

 
Whilst apathy is evident, another more plausible reason is that, in Australia, the safety net 
available to people who do not have an EPA in place is perhaps better than the EPA itself. 
 
In the event that a person does not have an EPA, and then loses capacity, a specified list of 
people can make application on their behalf to a Guardianship Tribunal.  The Tribunal can 
informally hear and make decisions including declaring that a person does not have decision-
making ability and appoint a person (similar to an attorney) to make the same decisions that 
an attorney can. 
 
In the ACT, a Tribunal order provides an appreciable level of protection to persons with a 
decision-making disability and – 

• determines capacity 
• decides on a suitable guardian/manager 
• can hear complaints about the guardian/manager 
• ensures dealings with the person’s land must be approved 
• protects the person’s land against fraud – caveat on land title 
• ensures the manager lodges accounts with PTACT for examination 
• can remove a manager 

 
The Public Trustee or Public Advocate may be appointed as financial manager and guardian 
respectively, but only as a last resort. 
 
However the downside is the high cost of this form of management to the community as a 
whole.  Tribunal fees are low and the Public Trustee and Public Advocate usually undertake 
their roles as a Community Service Obligation with minimal cost recovery.  The reality 
however is that these structures have high operating costs. 
 



The EPA is a user-pays system, whilst the Tribunal alternative comes at a cost to the 
community as a whole. 
 
So, is it any wonder that, given the complexity of laws in Australia, the risk of attorney 
abuse, and the fact that an EPA is perhaps not as good as a Tribunal order, people are not 
making EPAs? 
 
The EPA does however have benefits over a Tribunal order in that the donor can choose who 
will represent them, when the authority commences, implement it and who will be the 
alternate in the attorney’s inability. 
 
To make the EPA more appealing, it is mandatory that Australia deals with the many 
obstacles - 

• state/territory intransigence as well as legislative and process differences etc 
• the regulatory landscape of Australian laws - State/territory legislation dealing with 

substitute decision-making, while based on the same paradigm or framework, differs 
in significant ways. 

• the EPA provides less certainty than the Tribunal order 
• obstacles to portability throughout Australia. 

 
The most pressing issue is that of state/territory mutual recognition.  Australian EPA laws 
provide that mutual recognition is limited to the extent that the power could validly have been 
given by an EPA in the state/territory in which it is being recognised. 
 
Another problem is that the time of revocation is not fixed with any certainty. 
A lack of uniformity in state/territory legislation means persons in the community, 
particularly elderly people, become confused and are at risk of elder abuse. 
 
The number of orders being made by Tribunals in the absence of an EPA is growing by 10% 
each year. 
 
In similar manner to Tribunal orders, there needs to be more structure around an EPA.  Many 
‘experts’ see the EPA as a means of preventing elder abuse.  Statistics tell us that most 
financial elder abuse is perpetrated increasingly by family members and often under an EPA.  
It is also clear that a registered EPA, created under duress, enhances the fraudster’s ability to 
defraud. 
 
Some see compulsory registration of EPAs as a solution.  In Tasmania registration is 
compulsory in order to validate any transaction made in reliance upon the EPA.  The reality 
is however that financial elder abuse is also perpetrated under registered EPAs often with 
greater ease. 
 
Australia’s population, particularly older persons, are highly mobile with assets and family 
scattered across the country.  If compulsory registration is to be of any value it should be a 
uniform requirement in all states/territories and supported by a national register. This could 
also permit a search to be made 24x7 of one register to ascertain whether an EPA is 
registered 
 
It should be noted however that currently, registration does not establish the veracity of an 
EPA, merely its existence. 



 
Non-uniform attempts have been made by states/territories to strengthen the EPA by 
tightening up the signature and witnessing provisions with complicating results. 
 
Australia’s Parliament has no power to make laws about substitute decision making.  This is 
the preserve of 6 states and 2 territories. 
 
The Australian Standing Council on Law and Justice (SCLJ) consist of all state/territory 
Attorneys-General has a brief to harmonise Australian laws. In Nov 2008 SCLJ issued a 
communique on Substitute Decision Making.... 
 
States/territories also agreed on a project to improve the effectiveness of mutual recognition 
of powers of attorney between jurisdictions, as recommended by the House of 
Representatives Standing Committee on Legal and Constitutional Affairs (Standing 
Committee on Law and Justice 2008).  To date nothing concrete has emerged. 
 
 
 
The Victorian Parliament Law Reform Committee – Inquiry into Powers of Attorney 
recommended – 

• a Powers of Attorney Act” 
• consistent names for documents and powers 
• consistent names to parties to an EPA eg ‘principal’ and ‘representative’ 
• easier to understand forms 
• One document for all types of EPA 
• Publication in multi-languages 
• WHOG approach to education around EPAs targeted towards seniors 

(Victorian Parliament Law Reform Committee – Inquiry into Powers of Attorney - Aug 2010) 
 
An appropriate way forward requires co-operation between States/Territories. 
Uniform laws should be word for word identical in every state and territory. However, 
consistency might be the most achievable result 
 
There is a strong appetite in the commercial world for change. The Australian Bankers’ 
Association (ABA) has agitated for uniform substitute decision making arrangements 
(Australian Bankers’ Association 2013).  There are opportunities to reducing significant 
complexity, cost and confusion encountered by bank staff and customers 
 
An appropriate vehicle to achieve the desired result exists in the Australian ‘Applied Laws’ 
legislation ie a law is enacted in one jurisdiction and then applied in other states/territories. 
(Australian Parliamentary Counsel’s Committee Protocol 2008) 
 
Circumstances creating a special opportunity include the same political party in office in 
most Australia jurisdictions (all but two).  
 
A new scheme could sit alongside existing arrangements so that no repeal or harmonisation 
of existing laws is required. 
 
In time the new scheme could effectively overtake existing enduring powers  
(John Billings, Dep Pres VCAT 2008). 


