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HUMAN RIGHTS 
IMPLICATIONS OF COMMON 
AGED CARE PRACTICES

Anita Smith (AUS) and Laura Tamblyn Watts (CAN) 

Common Aged Care Practices

 “Secure facilities” – residents’ freedom of movement 
restricted – vs. - duty of care to residents at risk

 Restrictions on intake of alcohol or tobacco – vs  - Restrictions on intake of alcohol or tobacco vs. -
duty of care and compliance with regulations 

 Elimination of ‘risk’ from the environment and 
activities 

Dementia

 Approx. 80% of residents in Aged Care Facilities have 
dementia 

 Dementia is a disability 
 Residents of Aged Care who have dementia (or other 

di biliti ) tt t th  ti  f th  U it d N ti  disabilities) attract the operation of the United Nations 
Convention on the Rights of Persons with Disabilities 
(UNCRPD):

Article 1 Purpose

 The purpose of the present Convention is to promote, protect and ensure the full and equal enjoyment of all 
human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their 
inherent dignity.

 Persons with disabilities include those who have long-term physical, mental, intellectual or sensory 
impairments which in interaction with various barriers may hinder their full and effective participation in 
society on an equal basis with others.
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Human Rights (UNCRPD) 

 Article 14 Liberty and security of person

 1. States Parties shall ensure that persons with 
disabilities, on an equal basis with others: 
 (a) Enjoy the right to liberty and security of person;  (a) Enjoy the right to liberty and security of person; 

 (b) Are not deprived of their liberty unlawfully or 
arbitrarily, and that any deprivation of liberty is in 
conformity with the law, and that the existence of a 
disability shall in no case justify a deprivation of 
liberty.

Human Rights (UNCRPD) 

 Article 12 (5). Subject to the provisions of this 
article, States Parties shall take all appropriate and 
effective measures to ensure the equal right of 
persons with disabilities to own or inherit property, 
to control their own financial affairs and to have 
equal access to bank loans, mortgages and other 
forms of financial credit, and shall ensure that 
persons with disabilities are not arbitrarily deprived 
of their property.

Pre-existing Common Law Rights 

 Liberty of the person – false imprisonment 
 The Bournewood cases, effect on common law and 

human rights law

 Property ownership – detinue and conversion p y p

 Observance of a duty of care to persons in care 
facilities, protection from foreseeable harm, 
avoidance of injury or misadventure 

 Acceptance of risk, voluntariness 



4/28/2014

3

The Role of a Guardian

 Legal systems establish processes for the sanction and 
restriction of the use of detention or restriction from 
property. 

 Liberty can only be lawfully removed by order of a 
Court or tribunal or with the consent of a duly Court or tribunal or with the consent of a duly 
appointed guardian. 

 Subject to the operation of mental health and 
guardianship laws, an adult’s right to liberty or access 
to their property applies no differently to an adult with 
a mental illness or an adult with dementia than to a 
person without a disability. 

Principles of Guardianship

 Adopting the ‘least restrictive alternative’ (autonomy)

 Promoting the best interests of the person

 Observing the wishes of the person 

 How do these principles operate in a decision to house a 
person with dementia in a secure facility? 

 How do these principles operate in a decision to restrict 
access to alcohol and tobacco?  

 Does risk-taking behavior serve a resident’s best interests?

In the Absence of a Guardian

Traditional defenses to breach of common law rights:
 Reliance on the ‘duty of care’ 
 Establishing ‘necessity’ 

Defenses to breaches of UNCRPD?

Administrative burden on facilities and guardianship 
agencies should all residents require the appointment 
of a guardian
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Conclusion 

 UNCRPD – new paradigm, residents of Aged Care 
as the bearers (and enforcers) of rights, not just 
recipients of care

 Risk taking behavior is part of the human condition g p

 Guardianship orders can bear the burden of 
removing risk from Aged Care environments, but 
should they? 


