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Agenda
 Compare and contrast US and Taiwan 

 Standards on Guardianship Financial Decision 
Making and the Family's Role in Taiwan

 Standards on Financial Decision Making in the USA Standards on Financial Decision Making in the USA

 Legal and ethical considerations, best 
practices. 

Compare & Contrast
 Taiwan’s Total Population:  23.37 Million

 United States Population:  329 Million

 Taiwan’s Guardians: Family guardians and the 
public agenc are appointed most often There ispublic agency are appointed most often. There is 
no formal professional guardian category.

 United States Guardians:  Family guardians are 
appointed most often. Public, as well as 
professional guardians are recognized.
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Compare & Contrast (Cont,)
Taiwan:

 The Judges of Family Court preside over 
guardianship matters as well as disputes such as 
divorce, adoption, child custody etc. 

 Upon the commencement of revised law of 
guardianship in 2009, they did receive some 
lectures but the content is not focused on FDM. 
Therefore, Judges might have different decisions 
regarding the same type of disposition.

Compare & Contrast (Cont.)
United States:

 The Judges that preside over guardianship 
generally have a caseload that includes many 
different matters.

 Judges assigned to guardianship cases may seek 
education through the National College of Probate 
Judges or the local bar association. This is not 
required.  The National College of Probate 
Judges, through the National Center for State 
Courts, has created the National Probate Court 
Standards to promote consistency and continued 
improvement.

Compare & Contrast (Cont)
 Taiwan: There are two kinds of staff that help 

Judges to make decisions.

 (1) Social Workers

 (2) Guardian Ad Litem

 United States:  Many jurisdictions have created 
staff positions to assist such as:
 Court Monitors

 Auditors

 Staff Attorneys

 Technology is being used more often
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Basic Rules on Financial 
Decision-making 

 Article 1101 of Taiwan’s Civil Code states that,

I The guardian shall not use or dispose of the ward's property 
except in the interests of the ward.

II When the guardian does the following act, he/she shall 
acquire permission from the court; otherwise the act will not 
be effective.

(1) purchasing or disposing real property for the ward

(2) renting out or providing others with the use of the ward’s 
building or site for his/her residence, or terminating the 
lease of it 

Ⅲ The guardian shall not take the ward’s property for 
investment with the exception of purchasing state bond, 
treasury bills (TB), Central Bank’s saving fund, financial 
debt, negotiable certificates of deposit (NCD), banker’s 
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Basic Rules on Financial 
Decision-making

 The value of real property is often large, hence the law 
requests for the court’s double-check of the disposition.
The standard applied is the best interest rule.

 Compared to Section 427 (a) of UGPPA, which allows theCo pa ed to Sect o  7 (a) o  UG , w c  a ows t e 
conservator to distribute the estate of the protected 
person without court authorization for the support, care, 
education, health and welfare of the ward, Taiwan’s rule 
is undoubtedly a strict control over the guardian. 

 On the other hand, Article 1112 provides that when 
undertaking affairs relating to the ward’s life, 
treatment, and financial management, the guardian shall 
respect the ward’s intent, which is similar to the 

substituted judgment rule.
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Why Do We Need Strict 
Supervision on FDM?

 Some Facts of Adult Guardianship in Taiwan
 

Year The number of 
guardianship 
started (including 
curatorship) 

The number of cases 
on court authorization 
of disposition of ward’s 
real property 

 (1) More than 90% of guardians in Taiwan are 
family members, who are not necessarily skilled 
at property management and familiar with the 
professional ethics. 

curatorship) real property 
2008 2,062 1 
2009 2,433 39 
2010 2,958 380 
2011 3,248 435 
2012 3,343 555 
2013 3,625 N/A 

	

Why Do We Need Strict 
Supervision on FDM?

 (2) In Taiwan, there is no mechanism, such as the 
supervisor of the guardian in Japan and Korea, to 
oversee or provide the guardian with suggestions 
on FDM. 

 The court takes the job instead! In every sale or 
other disposition of the ward’s real property, 
the court reviews the guardian’s FDM.

 The standards for FDM expected by the court can  
be derived from observing and studying legal 
cases. 

How Does the Court Supervise 
and Assist in FDM?

 Types of disposition: sale, participation in an
urban renewal plan, division of estates and gifts.

 Standards

 (1) Sale of real propert : hether it is (1) Sale of real property: whether it is 
necessary to obtain funds for the living expenses 
of the ward

 (2) Participation in an urban renewal plan: the 
external benefits to the society and the increase
in the value of the ward’s assets
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How Does the Court 
Supervise and Assist in FDM?

 (3) Division of estates 

 [Taichung Trial Court 2011 Jian No. 204] The ward’s 
father died without a will. The value of the estates 
is approximately 3 million NTD There are five heirsis approximately 3 million NTD. There are five heirs,
A, B, C, D, E owning the same intestate shares, that 
is, 1/5 per person. C is the ward. However, all 
heirs including C’s guardian agree that A and B 
acquire half of the estate individually, and C, D, E 
receive nothing but are to be supported by A and B. 
Should the court approve the agreement of the 
division? 

How Does the Court Supervise 
and Assist in FDM?

 Most courts consider that the ward’s acquisition 
from the division should not be less than his/her 
intestate share. Otherwise, the division is not 
in accordance with the ward’s best interests.  

 However, in some cases, the court authorizes the 
apparently “unfair” division if family members 

all claim that the ward can obtain support and
care from other heirs (the ward’s siblings). 

 Family’s opinions, preferences, will = ward’s 
will or best interests?

How Does the Court Supervise 
and Assist in FDM?

 (4) Gifts

 Whether the purpose is to obtain support from the donee
in return, to allow the donee to raise funds for 
supporting the ward by mortgage loan, to reduce thepp g   y g g  ,  
ward’s assets in order to apply for Supplemental 
Security Income benefits, or to accomplish the ward’s 
religious wishes (donation to the temple), most courts 
refuse to authorize these types of disposition. 

 A gift is a voluntary transfer without full valuable 
consideration. It is difficult to say that a gift 
conforms with the interest of the ward.

 However, should the will or preferences of the ward not 
be considered as his/her interests in FDM?
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Standards in Conclusion

 The dual mandate scheme (best interest rule and 
substituted judgment rule) existing in Taiwan’s 
Civil Code Article 1101 (I) and 1112 is similar to 
UGPPA 314 (a).

 The standards for FDM adopted by courts in Taiwan  
are relatively conservative, inclining towards the
best interest rule. 

 Nevertheless, best interest rule sometimes concedes
to the family’s intent especially in succession 

cases.

Family’s Role in FDM
 Through case studies, it is undeniable that family 

members of the ward take part in FDM in Taiwan. 

 Pros: supervising the guardian’s FDM, offering
information about the preferences or will of the 
ward. 

 Cons: conspiring to reduce ward’s assets,
preventing the guardian from disposing ward’s 
property for  better medical treatment or care.

 In order to pursue a balance on best interest and 
substituted judgment, the guardian and the court 
need to apply their ears to the family. But they 
should still be very careful about distinction 
between family’s arbitrariness and the ward’s 
real will
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Person-Centered Planning 
and Investing

 Guardians’ role is to help their 
li i d b l b hclients “find a balance…between what 

is important to them and what is 
important for them.”

Substituted Judgment
vs. 

Best Interest

 Substituted Judgment – attempt to implement 

a course of action following the protected 
person’s known wishes expressed prior to the 
appointment of the guardian.

 Best Interest – the fiduciary standard.

Uniform Prudent Investor 
Act (UPIA) as a Guide

 Application of UPIA varies by state and 
jurisdiction, with many incorporating UPIA 
into guardianship rules.

 UPIA focuses on the fiduciary standard and 
best interest.

 When in doubt get court approval.



4/14/2014

8

Standards of 
Guardianship Investing

Under UPIA

 Duty to diversify the portfolio.

 Duty to manage risk and return.

 Duty to monitor the advisor.

 Duty of loyalty to client.

Delegation Encouraged

The Advisor

 Care in selection of the advisor.

 Ongoing monitoring for compliance.

 Written Investment Plan/Investment 
Policy Statement.

 Specific investment recommendations. 

Delegation Encouraged

The Reward:

A fid i h li ith thA fiduciary who complies with the 
above 
“is not liable to the beneficiaries or 

to the trust for the decisions or 
actions of the” advisor
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Tools for Monitoring the 
Advisor

 Use BrokerCheck at FINRA.org to check 
regulatory history of advisor.

 Use BrokerCheck at FINRA.org to check 
regulatory history of firm.

Tools for Monitoring the 
Advisor

 Diversification

Tools for Monitoring the 
Advisor

 Require Correlation Tables
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Tools for Monitoring the 
Advisor

Investments A B C D E F G H J K

A 0.24 0.16 0.42 0.05 0.46 0.00 ‐0.14 0.19 ‐0.09

B 0.24 0.27 ‐0.01 0.32 0.12 0.14 ‐0.01 0.08 0.00

C 0.16 0.27 0.07 0.72 0.80 0.34 0.49 0.72 0.68

D 0 42 0 01 0 07 0 05 0 36 0 18 0 13 0 35 0 15D 0.42 ‐0.01 0.07 0.05 0.36 0.18 0.13 0.35 0.15

E 0.05 0.32 0.72 0.05 0.58 0.12 0.24 0.47 0.46

F 0.46 0.12 0.80 0.36 0.58 0.34 0.41 0.81 0.62

G 0.00 0.14 0.34 0.18 0.12 0.34 0.47 0.22 0.39

H ‐0.14 ‐0.01 0.49 0.13 0.24 0.41 0.47 0.54 0.87

J 0.19 0.08 0.72 0.35 0.47 0.81 0.22 0.54 0.73

K ‐0.09 0.00 0.68 0.15 0.46 0.62 0.39 0.87 0.73

Tools for Monitoring the 
Advisor

 Require Scatter Charts

Better or Just Different?
After hearing about the US and the Prudent Investor Rule 

– is one system better?

United States:  In a system like the USA, investing is 
permitted - diversification and monitoring are tools 
to manage risk.  

Taiwan:  Limited to “safe” investments. Legislators 
consider that the main point of property management 
is to keep the assets safe (from being defrauded or 
squandered). They have no ideas of making efficient 
use of the property, probably because most guardians 
are expected to be family members, not professionals. 
They presume it would be difficult to apply the 
professional standards, such as the Prudent Investor 
Rule in the US, to those guardians.


