
 1 

 

The Thread that Binds: Mediation and the Fabric of Family 
Ona Russell and Tye Cressman 
3rd World Conference Presentation Notes 
  
The value of mediation and other alternative dispute resolution approaches in guardianship matters will 
be discussed. The panelists argue that early and ongoing mediation sessions can ameliorate and even 
prevent conflicts that naturally arise in the guardianship setting. Problems that occur in the modern 
“blended family” will serve as a particular example of how such methods can help avoid litigation, an 
outcome that results in far less cost, both financially and emotionally, to all parties involved. 
 
 
Part I:  Ona Russell 
 
A. Introduction 

1.  Welcome, describe each other’s background 

a. Ona, mediator and author--overview of mediation and its value for guardians 

b. Tye, attorney providing specific examples of use and value of mediation and other forms of 
ADR, particularly in blended families/divorce. 

2. Explore an old paradigm in a new setting.  

a Mediation, now used most often in legal proceedings as a final alternative to ending litigation, 
when parties often have already built up emotional walls, is also a valuable tool when used early 
to build bridges between you, clients, their family and friends. 

b. Distinction between guardian and mediator is crucial.  Not proposing that a guardian wear 
two hats, formally acting as a mediator in his/her own matters.  

B. History, professions, re-definition of mediation  

1. Romans left their mark on the legal landscape of England, contributing to laws of filial responsibility 
that were an early expression of society's obligation to protect orphans and the disabled, being 
incorporated into the laws of property rights and how responsibilities and assets pass from one 
generation to the next.  

a. Influence and how they impact even today the legal framework within which you move as 
guardians is important in understanding our proposal. 

b. The Roman sensibility mixed with Anglo Saxon law and matured over the centuries becoming 
a group of rights and procedures intended to provide fairness or “equity,” and included the 
administration of “the estates of lunatics and the guardianship of infants” and called the Court 
of Chancery, overseen the Keeper of the Kings Conscience.   

c. At the same time, but running parallel to the laws of equity another kind of law was 
developing based upon the medieval mode of trial by combat.  These were the “common law” 
Courts. Opposing attorneys compete to convince a judge or jury of the guilt or innocence of a 
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defendant.   Not surprisingly, this became known as the “adversarial system” and is the basis of 
our civil and criminal courts today.   

d. 1700s, when the US colonies were adapting their own versions of Equity and Common Law, 
and just as the Court of Chancery acquired primary jurisdiction over guardians and stated that 
its main focus was the welfare of the child, we see, for the first time, a reference to “A Stitch in 
Time Saves Nine,” related to our presentation title.  It refers to the most menial of domestic 
chores – the mending of a small tear in a piece of fabric.  It’s something so small as to be almost 
beneath notice.  In your profession, a slight misunderstanding about frequency of 
communication between the guardian and other interested parties, for instance. But tend to the 
tear now and you save nine stitches later. 

e. Fast forwarding to today, here in the US, each state has its own system, which is a 
combination of common law and equity and make up what we see today as civil, criminal and 
probate courts and where the family court system is a recent spinoff.  These systems are the 
ones that appoint you and are the systems to which you are responsible.   

f. There is no question that the adversarial system is king in our courts. Important that that you 
remind yourselves that your roots are in a different system that has a different approach.  That 
difference is recognized by even the most aggressive attorneys. Quote from April, 2012 article 
from the Macomb Daily: 

Prominent criminal defense attorney and former county prosecutor Carl Marlinga said he is running for 
judge at Macomb County Probate Court, a race in which he will be the favorite to win. 

Marlinga, 65 told The Macomb Daily. “I like probate law because it deals with less adversarial 
issues but can help people and families during troubling times in their lives.” 

g. Marlinga has highlighted the point of this walk back to your historical roots.  Although we are 
surrounded by the adversarial system, the roots of guardianship are not grounded in the 
resolution of conflict through ritualized combat.  Your origins as guardians do not spring from 
within the adversarial system.  And your legacy ought not be wars waged within the court 
system which often cannot and do not determine who is right - only who is left.   

C. Where does mediation fit into this? 

1. Mediation in your guardianship work mostly part of legal dispute. 

a. Mediation has become popular, becoming institutionalized as a very effective, often 
mandatory, tool of last resort, to end litigation before trial.  

b. One of several forms of ADR or alternative dispute resolution that usually take place after the 
contestants have spent tremendous time, energy and resources essentially waging war against 
one another.  Mediation, when used in this way, is often called evaluative mediation.  Legal 
issues are at the forefront because the purpose is solely to end the litigation.  Typically, the 
mediator is an experienced litigation attorney or judge. Norm to isolate the parties from one 
another to keep emotions from interfering with a resolution.  This is not the kind of mediation 
most useful for guardianship matters.  
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2. Mediation not required to be reserved as a tool of last resort. 

a.  Propose a different, but equally powerful use, more attuned to your historical roots. 

b. Use of mediation early and ongoing, more attuned to guardian’s historical roots. 

c. In this setting, sit with interested parties, face to face, in the presence of a mediator, and work 
together to facilitate communication, find common ground, manage expectations and craft 
simple agreements. 

d. Important: Matters that are not litigated: “keeping the small stuff small” before require 
litigation 

3. Summary of proposal 

a. Make use of readily available trained mediators to incorporate into your practice a process 
that already exists – mediation –  preventatively – proactively 

b. Allow it to help you build bridges before people dig in and the walls go up or get higher. 

c. But to accomplish this will require a shift in our perspective and in the perspective of the
 system that sees mediation only in the context of litigation.   

D. Redefine Mediation as beginning not the end—segue into discussion of facilitative model 

Quote: We cannot learn from one another until we stop shouting at one another – until we speak quietly 
enough so that our words can be heard as well as our voices.” Richard Nixon 

“Quote: It’s better to start with order and move toward chaos than to start in chaos and try to move 
toward order because as a model, chaos doesn’t work.” Mario Batali 

1. In your work, the tear is already there, the cloth is already coming unstitched by the time you 
get involved.  You exist because there is a belief and expectation that you can create order from chaos.   
That you can mend the tear.  And often, you have to start sewing just as fast as you can, to keep the 
fabric that holds the client’ social network together from ripping apart.  

2. To understand this place where volume gets turned down and those present can hear what is 
said AND what is meant, describe the facilitative style of mediation that forms the basis for early 
mediation. 

Quote: “So, let us not be blind to our differences—but let us also direct attention to our common 
interests and to the means by which those differences can be resolved” John F. Kennedy. 

Quote:  “Communication controls stress.”  Richard Flint, Author, motivational speaker 

 E. Facilitative Model 

1. Facilitative model but it is not new, but way in which I propose guardians employ it is, as an 
early and ongoing administrative tool. 

 

2. Describe the characteristics of the model and explain why the presence of a mediator is 
necessary to accomplish these things. 



 4 

a. Self-directed, meaning the participants are the ones who determine the outcome. Mediator is 
a literally a facilitator, a neutral with no agenda other than to usher parties through a structured 
but flexible process to achieve an agreement that reflects their interests.  

b. Differs from other mediations with which you may have been involved, especially those 
conducted by attorney mediators and/or with attorneys present, in other words, litigated cases. 
In these, mediators are often directive and use “shuttle diplomacy,” with parties in different 
rooms. In the facilitative model, all participants are in the room and have an opportunity to 
voice their views. Emphasize that topic of these mediations are small: keeping the small stuff 
small before it escalates and requires litigation. (How one will communicate, who will do what, 
etc.) 

c. Flexible (allowing a wide range of topics to be effectively addressed), facilitative mediation is 
step-by-step process, meaning has a structure. Mediator responsible for enforcing this structure 
and moving the mediation forward. 

d. Although the emphasis is on the participants being face-to-face, Facilitative Model also allows 
for private meetings between the mediator(s) and each of the participants.  This allows for a 
neutral party to convey information that the person themselves may be uncomfortable about 
saying directly.  For instance, as a guardian, you may discover that having a neutral mediator 
make certain inquiries or open certain topics may be an advantage is having effective 
communications with difficult family members or friends, such as involving sexuality. 
Importantly, in the service of balance, if the mediator meets with one party in this manner, they 
will do so with the others. 

e. Time frame, 3-4 hours, not all day, unlike litigated cases, which can run all day. Though the 
issues discussed are not restricted, time frame encourages focus, discourages the kind of 
repetitive venting that can lead to an escalation of conflict. And mediators are trained to help 
parties stay on track, to keep them engaged and at their best so that that they make decisions 
out of strength rather than being worn down. In this way, chances for agreement are increased, 
and success breeds success. 

f. Requires Civility: As part of the mediation process, mediators are responsible for establishing 
early on the importance of active listening and civil response. The mediator affords each person 
the opportunity to voice his or her perspective, uninterrupted. The mediator works to ensure 
that each party is heard correctly and that he or she understands the other’s views. The goal is 
to improve communication and help the parties empathize, which greatly improves the chances 
for finding common ground and having interests met. 

e. Once parties demonstrate that they have heard and feel they have been heard, the mediator 
moves the process forward by emphasizing present and future rather than past.  The mediator 
asks for input from all parties regarding what they would like to see happen about a particular 
issue and writes all down all suggestions.  The mediator is trained to lead participants to identify 
and define specific areas of consensus or concern. 
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f. Those areas of agreement are set out in a written agreement.  Memorializing the areas of 
agreement is a critically important aspect of any mediation.  Mediators are focused on making 
agreements S.M.A.R.T. (specific, measurable, achievable, realistic, timed, meaning whatever is 
agreed upon occurs within a clearly spelled out time frame).  And it is the written agreement 
that will include the signatures of everyone present that gives this process power. They are 
written in simple, concrete language, each point agreed to by the parties, including the 
guardian. They provide an enforceable record of what the parties can do, agree to do and, 
significantly, what they don’t agree to.  The “he said, she said,” can be avoided in large part.  

F.  Why the preventive mediation model is relevant to Guardians 

1. NGA expresses preference for the Substituted Judgment guardianship model—i.e. the ward’s/client’s 
right to self-determination as a guide in decision making. This necessarily involves an obligation to 
inform and involve the ward in decision- making.  

a. How does  guardian fulfill that obligation if, as is frequently the case, the person is incapable 
of making their desires known? One essential way-- COLLECT INFORMATION. And how do you 
collect information? Through reviewing past decisions of ward/client, caretakers, family 
members, etc.  

b. However, and here’s catch, NGA also suggests that decisions should be made both 
subjectively—because the guardian is, “required to exercise the highest degree of trust, loyalty 
and fidelity in making decisions on behalf of the ward,” and objectively, again collecting 
information impartially to discover as much as possible what the ward wants. This can be 
thorny: for guardian is both advocate and neutral 

c. Having met in a mediated setting in the presence of a neutral, you have addressed that 
conflict and have, within this setting, created an information gathering mechanism.  By meeting 
in an on going, regularly scheduled manner in this structured setting, you can inquire about the 
ward’s interests more freely.  

 

Quote:  “Working with people is exhausting.  They are trying to feel their way and you’re thinking your 
way.”   Richard Flint 

Quote:  “Mom always liked you best.”  Tommy Smothers 

G. Guardian duty to self 

1.  Guardian must manage the expectations of the family and friends of ward/client.  Part of that is to 
provide explanations, which often are given in response to a complaint.  Preventive mediation provides 
a collective, collaborative setting to address this—formalizing a process to address complaints in a 
setting where you are not the only person speaking for yourself about what your duty is and what it 
isn’t—So there is a clarity with respect to your obligations toward the ward.  

2.   Allows the Guardian to establish a Regular time and place for parties to voice grievances before a 
neutral—place for Guardian to LEARN (information gathering) and diffuse conflict situations, esp. the 
frequent mundane issues that arise. The mundane issues that the court doesn’t want to deal with, 



 6 

BEFORE they escalate. And because these sessions are ongoing, regularity—EX. Don’t have to have 
buyer’s remorse “okay I didn’t get to that this time, next time I will.” Parties don’t feel cut off 
permanently from the process. 

3. Looking more closely at the guardian, ongoing access to mediation reduces the isolation that comes 
with the job, it is the rare case where there is more than one guardian.  Guardians become t easy target 
for the frustration, confusion, animosity of family, friends, and even the ward, when there is no place 
else to direct it. 

4.. Disagreements thrive where there is ambiguity.  If the rationale for your decisions isn’t transparent, 
or if family/friends are continually surprised by decisions they understand, conflict escalates.  

5. Greater transparency, as part of managing expectations, can bring participants into the legal process 
early on.  

6. A skillful mediator can also guide those involved how to communicate more effectively with one 
another and with us as they become more engaged in the system.  And in this small way, we give back 
to the system that created us. 

7. Because a mediation setting is a controlled environment with rules of conduct, it can give the 
guardian some space. Family and friends can express themselves to the extent that codes of civil 
interaction will allow emotional outbursts from family and friends may still take place, but within a 
contained and managed setting - giving them a neutral place to air their frustrations.  

 8. Because the mediator is a neutral, it’s an opportunity for the guardian to reality test as well. Even 
guardians can become overwhelmed and can benefit from the insights of a neutral party.  

H.  So, what’s stopping Guardians? 

1. Helping the ward and their families and friends resolve their differences can be tremendously 
rewarding. You are helpers by nature and my guess is you have each done a fair amount of on-the-spot 
conflict resolution in your time. 

2. Propose that guardians take one more step and ask you to recognize that, for as long as you are 
guardian in a matter, you are a participant not a helpful bystander.  You are a card-carrying member of a 
workgroup without a workplace whose common goal is the care of your ward.   

a. Guardians not accustomed to thinking of themselves as part of a workgroup – these unique, 
temporary groups created by a court’s order that convene no where but determine everything 
about ward’s future - any more than they are accustomed to being aware of their unique 
historical roots – but as soon as you re-frame your perspective and identify yourself as part of an 
ersatz community, you open up access to a wealth of research about relationships in the 
workplace documenting the benefits of early preventative mediation. 

4. You can create the semblance of a workplace in a mediation setting.   

5. It’s at this point that you might start to shift in your seats. What do you mean?  I’m supposed to 
initiate a mediation, on purpose? When I don’t have to?  Why would I want to subject myself to that?  
Don’t I do enough already?  Won’t I risk losing my power? 
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I. Normal feelings of resistance. Where do they come from? 

1. As participants in this kind of mediation, you will be required to address your behavior and decisions 
with honesty and be prepared to listen openly to justifications for the other parties’ behavior.   You will 
be called upon to demonstrate respect, honesty, courage, and forgiveness.  In order words, to behave as 
you wish the other parties present to behave. 

2. Although, in the short run, it’s more comfortable to imagine you can avoid dealing with 
disagreements altogether, but unresolved controversy is toxic--creates stress and anxiety and can 
permeate everything (both professionally and personally) with constant, draining dread. 

Looking to advances in the use of early workplace mediation, suggest that in order to bridge the gap in 
understanding and provide guardians with real-time experience as participants in early mediation, that 
workshop training in mock mediations will be a key to the implementation of this approach. And with a 
former business partner, we did just that, with blessing of the Court. 

For guardians, although you are not the first responders, you are often looked to as the first “resolvers”- 
those who will create order out of chaos – as such you have a duty to prevent too.  Including a duty to 
prevent conflict from developing further. Mediation is a powerful tool in that regard. 

 

 

Part II:  Tye Cressman 

 

(1) Statistics provide context, but the numbers aren’t the important part – what they represent 
in relation to persons currently requiring guardianships is the key 

a. Significant increase in divorces, per marriages since 1960s, combined with prevalence of 
re-marriage, combined with prevalence of remarrying persons having children from prior 
marriage = more and more persons now facing adult elder guardianships have spouses 
who are not the parent of the incapacitated person’s children 

b. Sets a natural tension existing between healthier spouse and children from prior marriage 
c. As aging baby boomer population increasingly faces incapacity related to dementia-type 

illness, and need for guardianships increases, providing tensions present decades prior 
with new forum for dispute 

d. New solution models are needed to preserve family unity and, at the least, avoid costly 
and unsatisfactory litigation regarding care for incapacitated parent and spouse 
 

(2) Mediation provides an ideal solution for all parties involved in such situations 
a. Benefits of mediation apply to all adult guardianship situations, but are especially 

beneficial in contested guardianship setting 
b. What posture can contested guardianships arise: 

i. Alleged incapacitated person vs. spouse (where alleged incapacitated spouse 
contests allegation of incapacity) 

ii. Alleged incapacitated person vs. child/children (where alleged incapacitated 
parent contests allegation of incapacity) 

iii. Alleged incapacitated person vs. other party (where alleged incapacitated person 
contests allegation of incapacity made by government or other agency) 

iv. Child vs. Child (where incapacity is not contested, but appropriate guardian 
is in dispute) 
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v. Healthier Spouse vs. Child (where incapacity is not contested, but 
appropriate guardian is in dispute) 

c. Of the various types of contested guardianships, mediation best addresses issues raised 
in IV and V, since other types involve determination of incapacity, which mediation cannot 
readily address 

i. i.e., an incapacitated person cannot really consent to mediation, etc. 
 

(3) Within a contested guardianship, two primary divisions of concern: 
a. Guardianship of the Person (regarding health care of alleged incapacitated person) 
b. Guardianship/Conservatorship of Estate (regarding assets/income of alleged 

incapacitated person) 
c. Interrelation between health and finances often presents level of complexity that family 

(and even Court) not well-equipped to handle 
i. i.e., person attending to health care needs of alleged incapacitated person may 

not be best suited to make financial decisions 
 

(4) How do “blended” family contested guardianships arise? 
a. Common case: 

i. Re-marriage situation 
1. Or deceased spouse, then remarriage 

ii. Child/Children from prior marriage had little or no parenting from subsequent 
spouse (little relationship developed) 

iii. Child/Children moved away as adults 
iv. Parent declines with age 
v. Decline resulting from dementia 

1. Parent may not be able to provide reliable information to children or 
communicate in consistent/reliable manner 

vi. Children have no regular, day-to-day contact with declining parent, and unable to 
witness health situation to the extent of spouse 

vii. Spousal isolation/concern regarding children 
viii. Children demand access and information, are refused 
ix. Parties contact lawyers 
x. One or more parties file for guardianship of alleged incapacitated person 

b. Common result: 
i. Court hears testimony from all parties 

1. Similar to child custody cases, parties present ugly depictions of each 
other’s behavior 

2. Lawyers file discovery motions, bring in experts, incur large billable time 
ii. Court likely defers to spouse 

1. Depending on jurisdiction’s laws’ presumptions and case law 
2. Depending on circumstances 

iii. Parties all leave Court litigation scenario unhappy with result 
iv. Relationship between alleged incapacitated parent and children may be affected 

negatively, depending on capacity 
v. Relationship between healthier spouse and children irrevocably broken 

1. Creates common issue: now how do children interact and contact parent, 
since he is living with person whom they have just spent several months 
and thousands of dollars litigating against and lobbing accusations? 

2. What about parent’s belongings and other property he might have 
wished children to have? 

3. Creates next conflict scenario—administration of ailing spouse’s estate 
vi. Thus, everyone poorer, angrier, unsatisfied with result, unable to ever 

communicate comfortably in the future, and litigation may very well happen again 
in the Estate administration context 
 

(5) How does mediation fix this result? 
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a. Control – the parties elect to participate in mediation, and have the option of still going to 
Court if they do not like the result. Thus, they have greater control over the process than 
in a courtroom setting. 

b. Buy-In – because the parties must all agree to the resolution (otherwise, they can go 
forward with litigation), all parties agree to any settlement, and have significant input into 
the nature of that settlement.  

c. Confidentiality – the concerns and fears of parties are voiced in a confidential setting with 
the mediator, allowing them greater freedom to express concern in a non-public setting.  

d. Non-Adversarial – the mediator stresses solutions over victories, shaping the parties’ 
understanding that the process is not geared towards winning (it is about what is best for 
the alleged incapacitated person).  

e. Flexibility – complex situations often require equally complex solutions, which Court 
systems are less capable of providing.  

f. Underlying Resolution – guardianship disputes in blended family scenarios often are the 
result of underlying problems which cannot be addressed in a Court setting, because 
Courts simply impose a solution with resolution, usually. Mediation addresses the 
underlying concerns giving rise to the conflict, then seeks to weave a solution addressing 
those underlying concerns. The result can be a solution that indeed resolves underlying 
tensions and (often) misunderstandings. 
 

(6) Barriers to mediation effectiveness 
a. Party preferences 

i. Preference towards “all-or-nothing” solutions 
ii. Irreconcilable attitudes 

b. Judicial limitations 
i. While most U.S. states have statutes permitting the use of mediation in 

guardianship settings, no states require its use 
ii. Many lawyers and judges not familiar with mediation options 

c. Sample studies, early projects, and results 
 

(7) How can more parties take advantage of mediation in adult guardianship settings? 
a. Statutory 

i. Revision of state statutes to automatically defer contested guardianship to initial 
round of mediation could benefit many families 

ii. Increased awareness through continuing legal education and judicial education 
b. General Awareness 

i. Advocates of mediation need to increase general awareness among: 
1. General public 
2. Advocates, specifically lawyers and judges 
3. Localized non-government organizations such as those focusing on the 

needs of elderly and disabled individuals 
 
 
 
 


