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Executive Summary 

Thinking About Difference: Beyond Decision-Making and Into Activism 

LGBT Older Adults and Guardianship 

  

Lon Watts, 54, and Jim Heath, 65 met in 1979 while attending church in Houston and built a life 

together for over 30 years.  They eventually settled in Pittsburgh, Texas where they shared a 

home and set up mechanisms to ensure their lives were secure, such as opening a joint bank 

account and designating the other as the agent in their respective durable powers of attorney – a 

document that designates a chosen person to take care of your financial responsibilities should 

you become incapacitated.   

 

When Heath was diagnosed with Alzheimer’s in 2007, Watts soon became his primary caretaker, 

quitting his job to care for his partner full time.  In 2011, Watt’s life changed dramatically.  After 

noticing Heath seemed “swollen,” Lott called 911.  Heath was hospitalized and later diagnosed 

with an infection.  Watts did not know that the events to follow would change the course of he 

and his partner’s lives, leaving him both without a home and stripped of all contact with his 

beloved partner.   

Shortly after Heath was hospitalized, his estranged sister filed for guardianship seeking power 

over Heath’s person and estate.  Thirteen days after filing the guardianship petition, a hearing 

was held and the petition was granted.  Watts had no knowledge of the guardianship petition.  

Under Texas Probate Law, however, as the designated agent of Heath’s power of attorney, the 

sister was required to give Watts notice of the guardianship petition.  Further, Texas law requires 

the appointment of a “court investigator” to investigate the circumstances alleged in the 

guardianship application and file with the court a report of the court investigator’s findings and 

conclusions.  According to Watt’s attorney at the time, no such report, or record of the hearing, 

was filed with the Court.   

Following the sister’s appointment as guardian, she prohibited Watts from visiting the hospital 

and the nursing home, where Heath was later placed.  Less than two months later, she 

successfully evicted Watts from the home the couple shared for 12 years. Watts papers with the 

Court seeking to have the guardianship decision set aside because he was not noticed of the 

proceeding, as required by Texas law.  Shortly after filing these documents with the Court, Watts 

was forced to move out of the home he shared with his partner.  Falling into a deep depression 

and without money or a home, Watts moved in with his mother to Oklahoma and did not pursue 

the review of the guardianship appointment, which the court dismissed with prejudice when 

Watts did not appear in court to present his argument.   
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For the Lesbian, Gay, Bisexual and Transgender (“LGBT”) community, where families of 

choice
1
 are prevalent and the marriages of same-sex couples are not afforded national 

recognition, advance directives such as a health care and durable power of attorney are of 

particular importance.  These documents, respectively, are intended to provide assurance that a 

health care institution will respect your medical wishes and your financial obligations will be met 

following incapacity.  

 

The tragic outcome of Watts and Heath’s case illustrates how the dubious enforcement of 

guardianship notice requirements can have a destructive impact on the lives of LGBT older 

adults.  It further raises questions as to whether the notice requirements enumerated in 

guardianship procedures provide adequate safeguards to ensure the person for whom a guardian 

is sought is given a fair hearing as required under the due process clause.  Are the requirements 

of a fair hearing met if the individual who has been most active in maintaining the individual’s 

health and well-being, or is the designated agent to make health care and financial decisions 

through an advance directive, is without notice of the guardianship proceeding?   

 

Watts and Heath executed the durable powers of attorney with the expectation that these 

documents would be acknowledged and respected.  While it is unlikely either anticipated the 

possibility of guardianship or how this executed document could prove critical should an 

estranged family member file for guardianship, it was ineffective.  The Texas Probate Code 

provides no mechanism to determine whether the person petitioning for guardianship made 

diligent efforts to ascertain whether the person for whom a guardian is sought executed a power 

of attorney,  

 

The failure of current state guardianship laws to universally include in their notice requirements 

the holders of a power of attorney and those not related by blood or marriage who may provide 

caretaking support to the person for whom a guardian is sought – and to include procedures to 

ensure that diligent efforts are made to identify these individuals – disproportionately impacts 

LGBT older adults giving rise to a violation of the individual’s procedural due process rights 

under the 14
th
 Amendment.   

 

This discussion will provide a brief overview of the LGBT aging community and then examine 

the guardianship notice requirements as a due process right, using case law examples to illustrate 

their failure to account for the unique needs of LGBT older adults.  Lastly, we will explore 

recommendations for strengthening the guardianship notice requirement to be more inclusive of 

non-traditional family constructs.   

 

                                                        
1 Families of choice are defined as diverse family structures that include, but are not limited to, life partners, close 

friends and other loved ones who are no not biologically related, but provide a source of social and care giving 

support. 


