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Undue Influence
 Perplexing situations in which EFA occurs 

in instances in which the senior does not 
lack capacityp y

 Should have the right to make gifts

 But what if the “gift” causes financial 
hardship for the senior?

Undue Influence (UI)
 Definition – the substitution of one 

person’s will for the true desires of another

 Can include persistent unrelenting 
pressure, threats, flattery, trickery and 
deception
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4 elements to UI
1. The victim must be susceptive due to 
dependency or because of a 
psychological, mental or physical disabilityp y g p y y

2. There must be an opportunity, usually 
shown by establishing the existence of a 
confidential relationship

4 elements to UI
3. There must be evidence that the 
influencer was inclined to exercise undue 
influence over the victim

4. There must be evidence of an 
unnatural or suspicious transaction

UI
 Undue influence is a form of 

psychological abuse
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UI
 How does UI occur?  

 Isolation of the victim  controlling  Isolation of the victim, controlling 
telephone calls, visits and mail

 Callers and visitors are told that the victim 
is asleep, busy or not feeling well enough 
to talk or visit

UI
 The perpetrator convinces the victim that 

no one cares for the victim but the 
perpetrator

 A common tactic is to tell the victim that 
all other family/friends want to place the 
victim in a nursing home and the 
perpetrator is the only one who can 
prevent this from happening

UI
Making the victim dependent upon the 
perpetrator.  This can include over-
medicating the victim to affect their mental g
status, confining the victim and even 
providing insufficient nutrition to physically 
weaken the victim
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UI
Threatening the victim with harm, neglect or 
abandonment if the victim does not 
comply with the perpetrator’s wishesp y p p

UI
 Stockholm syndrome  aka traumatic 

bonding 

 Strong emotional ties that develop 
between two persons where one person 
intermittently harasses, beats, threatens, 
abuses or intimidates the other.

Traumatic Bonding
1. There must be an imbalance of power 
with one party more in control

2. The abusive behavior is sporadic in 
nature as characterized by intermittent 
reinforcement, or alternating between acts 
of kindness or affection and abusive 
behavior
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Traumatic Bonding
3. The victim engages in denial of the abuse 
for emotional self-protection.  In extreme 
cases, this can include disassociation.  The 
victim feels powerless to change and uses 
denial as a coping strategy.

4. The victim masks that the abuse is 
happening

Victims of UI
Someone with assets to exploit, particularly 
someone with physical dependency, 
cognitive impairment, or suffering from g p g
depression or bereavement or with a 
chemical dependence

Risk Factors of UI
 Elderly, mentally ill or physically disabled, 

or cognitively impaired

 Living alone

 Recently bereaved

 Dependent for transportation
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Risk Factors for UI
 Few local family or friends

 Isolated from community Isolated from community

 Naïve and overly trusting of strangers

 Little knowledge of finances 

Who are the perpetrators
 Family members, particularly dependent adult 

children

 Accountants, attorneys, trustees, guardians, y , , g

 Housekeepers, caregivers, nursing personnel, 
physicians

 Church members, clergy

 Strangers 

Signs – victim behaviors
 Victim makes gift or loan to someone

 Victim is never left alone with anyone Victim is never left alone with anyone

 Victim is pressured to complete a 
transaction without being given time to 
consult an independent advisor
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Signs – victim behavior
 Victim appears coached when speaking 

with banker, attorney, financial advisor

 Victim appears sedated, intimidated or 
controlled

Signs – perpetrator behavior
 Perpetrator speaks for victim and does not 

allow victim to speak

 Perpetrator does not appear to have any 
means of support other than victim’s 
resources

 Perpetrator has controlling and defensive 
attitude when questioned about relationship 
to victim

Signs – perpetrator behavior
 Perpetrator denies access to victim by 

formerly trusted persons, including family, 
friends and advisors

 Perpetrator moves into victim’s home and 
promises to care for victim now in exchange 
for property at death

 Perpetrator convinces victim that no one else 
can be trusted
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Signs – perpetrator behavior
 Perpetrator creates alliance with medical 

professionals by insisting that only the 
perpetrator can care for the victimp p

 Perpetrator takes victim to new attorney 
to make changes to estate planning 
documents 

Hard to uncover
 Most evidence not readily available
 Threats and intimidation do not usually 

occur in the presence of witnesses
 The victim is often unwilling to admit that 

his or her actions were not voluntary
 The victim often believes that the 

perpetrator is the only one on whom they 
can rely and will not make statements 
against the perpetrator

How to intervene in cases of 
EFA
The method of intervention depends upon 
the intervener and the nature of the abuse
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Family intervention
 Family intervention can be difficult.
 The senior may be estranged from the 

family for reasons that have nothing to do family for reasons that have nothing to do 
with abuse.  Common scenarios are a 
history of mental illness, alcoholism or 
abuse with the senior or a deceased 
spouse as the perpetrator

Family Intervention
 The perpetrator may be intimidating family 

members to keep them away, either through 
threats of harm or by using their authority as 
agent.g

 Perpetrators sometimes call the police to 
claim that family members are harassing the 
senior when the family tries to visit.

 The senior may be telling family to stay away, 
particularly in cases of undue influence

Family Intervention
The senior may be telling the family to stay 
away, particularly in cases of undue 
influence



4/28/2014

10

Family Intervention
 Family members may consult with an elder law 

attorney

 Family may call APS to make a welfare check on y y
the senior

 Family may ask the agent to account for their 
actions as agent under power of attorney or 
trustee under a trust 

 Family may petition for appointment of a 
conservator for the senior 

Family Involvement
Contact law enforcement directly.  While a 
welfare check is a likely result, if law 
enforcement is presented with a power of 

tt  hi h   it  f  t  b  attorney which appears on its face to be 
properly executed, without more 
information it may be difficult for law 
enforcement to do more.  The family may 
have enough evidence for a police 
investigation, such as evidence of improper 
financial transactions.

Family intervention
Questionable methods of family 
intervention include securing a new power 
of attorney and/or granny snatchingy / g y g
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Professional Intervention
An attorney with a long standing history with 
a client may take an action, either with or 
without the client’s assent

Some of these interventions can actually 
end up empowering a perpetrator

Other interventions
Someone in the senior’s life may notice a 
red flag

A home care agency, assisted living facility 
or skilled nursing facility with an outstanding 
balance for service may contact APS with a 
concern about the unpaid bill

Other Interventions 
A doctor’s office may notice that 
appointments have been missed

A bank employee may notice that the 
individual is being accompanied to the 
bank by an individual not seen with the 
senior until recently.  Other red flags for 
banks are sudden use of ATM’s or request 
for a debit card for the first time
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Other Interventions 
Someone in the home for some purpose 
notes that something appears “off”

Repair person working on an appliance or 
utility, paramedic or firefighter responding 
to a call, or contractor or service provider

Any of these parties could generate a 
report to APS

Other interventions 
Nosy neighbors!

APS Intervention
 Advantage of APS involvement is a review 

by a skilled social worker
 If the facts warrant an intervention  APS  If the facts warrant an intervention, APS 

may refer the case to the county attorney 
for appointment of a conservator

 If the facts appear to suggest that a crime 
has been committed, APS may contact 
law enforcement
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Civil Remedies
 Someone has to pay for civil prosecution.  

Generally, there needs to be a 
reasonable chance of recovery, i.e. the y
ability to regain an asset or recover a 
judgment

 An agent under power of attorney can 
be required to account for their actions as 
agent

Civil Remedies 
 Appointment of Conservator for Property

In many jurisdictions, does not require finding 
of incapacity

Does require finding of inability to manage 
money or property 

A conservator has the authority to obtain 
financial records necessary to pursue a 
perpetrator 

Civil Remedy
Lis pendens
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Civil claims
Breach of fiduciary duty against agent, 
guardian, personal representative, 
conservator or trustee

Plaintiff alleges that fiduciary has failed to 
act according to the standard of care 
required by a fiduciary under applicable 
law 

Conversion
Civil theft

Plaintiff either owned the property or had the 
right of possession at the time of conversiong p

Defendant converted the property by a 
wrongful act or disposition of the plaintiff’s 
property rights; and

The plaintiff suffered damages

Rescission of Contract
The senior may have entered into a 
contract which is not in their best interests.  
This can be a contract for sale of property p p y
which the senior was induced to sign, or for 
purchase of an annuity product or a service 
which is not an appropriate service for the 
senior
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Capacity 
Capacity can be a variable state for 
seniors.  Capacity can be influenced by 
reactions to medication and by y
environmental factors.  Because all persons 
are presumed to be of sound mind unless 
adjudicated otherwise, the plaintiff has the 
burden of proof regarding lack of capacity.

Replevin 
Replevin is an action for recovery of the 
property, which can be brought against the 
person holding the property and is usually p g p p y y
pled as an additional remedy in another 
action.  In many states, after posting bond, 
a plaintiff can recover the property and 
maintain possession until trial.  

Fraud
In many cases, the questionable transaction 
involves fraud.  In cases involving fraud in the 
inducement, the victim is told a lie or mistruth in 
order to convince him or her to enter into the 
contract.  In cases of fraud in the execution, the 
victim is led to believe that the transaction is not 
what it is, i.e. the document is not a deed and 
will not transfer his property when the document 
is in fact a deed.   
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Duress
Duress is similar to fraud, but does not 
involve a claim of deceit.  In a duress case, 
the plaintiff gave consent, but only p g y
because a threat of harm if he or she did 
not do so.

Undue Influence 
Undue influence is a viable claim in 
instances where, although the victim did 
not act of his or her own free will, the nature 
of the persuasion was not a threat.  
Sometimes, the claim of undue influence is 
pled as part of a fraud claim, but undue 
influence is also pled as part of a recession 
claim as well.

Constructive Trust 
A constructive trust is a remedy pled in 
equity, against an individual who by actual 
or constructive fraud, or by duress, or abuse y
of a confidential relations, or some other 
unconscionable conduct, has or holds title 
to property which he or she should not 
have.   The remedy is designed to prevent 
unjust enrichment.
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Civil Theft 
Some state criminal theft statutes provide 
for civil actions, often including recovery of 
attorney's fees for cases involving the y g
criminal elements of theft. 

Preparing the Civil Case 
In some states, an action involving a senior 
may receive expedited scheduling.  
Plaintiffs may wish to avail themselves of 
thi  l  th  ti l   i l   this, unless the particular case involves a 
number of financial records for which 
ample discovery time may be needed.   
Counsel may wish to take depositions of 
elderly clients and witnesses, in order to 
preserve testimony in the event a key 
witness is not available for trial.  

Criminal Prosecution 
Criminal codes in many jurisdictions have 
criminal statutes that are age specific.  It 
may be that there is a specific charge for y p g
theft against a person who is a disabled 
adult or an adult over a certain age, or that 
the age or disability of victim causes the 
penalty for the theft to increase.
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Criminal Prosecution 
Criminal cases against abusers are less likely to receive 
attention from law enforcement for many reasons, 
including:.

A b li f th t fi i l i  i  l  d t ti  A belief that financial crime is less devastating 
than other types of crime

A belief that misappropriation by a family 
member, particularly  under power of attorney, is not 
theft, but rather is a civil matter.

Victims may not be viable witnesses, making 
cases harder to prove.

Criminal Prosecution 
Many financial abuse and exploitation cases are 
document intensive, requiring many hours of 
investigation.

Few police officers and prosecutors have sufficient 
training to understand all of the issues present in a 
financial exploitation case (contract law, real 
estate law, and mental capacity)

Statutes of limitations are not always long enough

Effects of EFA
Financial Effect

Seniors are often at a stage in life 
where their expenses are rising   They may where their expenses are rising.  They may 
not be able to recover from significant 
financial exploitation.  If the assets cannot 
be recovered, the loss of financial security 
can be devastating.  
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Effects of EFA
A second problem which can arise is the threat 
to Medicaid eligibility.  If the senior needs skilled 
care within five years, the Medicaid lookback
period can be a problem.  This is particularly 
likely in cases where the perpetrator was an 
adult child of the senior, or other family member 
and the senior does not wish to cooperate with 
a criminal complaint.  The transaction(s) will 
then be construed as a gift, which is a 
disqualifying transfer.  

Effects of EFA
Psychological effect 

Effects are similar to other crime victims.  A Effects are similar to other crime victims.  A 
loss of trust in others is one of the most 
common consequences.  Victims may 
become fearful.  They may experience a 
loss of confidence, particularly adults with 
capacity who are the victims of undue 
influence.  

Effects of EFA 
Physical effect

Common results are depression  Common results are depression, 
hopelessness, even suicide.  
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Prevention
By the Senior

 Some of the tools used for prevention are the 
same tools used by perpetrators, including the power 

f tt  d th  bl  t t   B th  f l of attorney and the revocable trust.  Both are useful 
alternatives for management of property that can 
be set in place by the senior in the event assistance is 
needed in the future.  The keys for effective use are:  

 Appropriate choice of agent or successor 
trustee 

Prevention
By the Senior

 Standards for the agent or trustee, particularly  Standards for the agent or trustee, particularly 
with respect to gifting of the principal's assets

 Requiring regular accountings from the agent 
or trustee and designating someone 
trustworthy to review them on behalf of the 
principal

Prevention
Daily money management programs can 
provide seniors with supervision of routine 
financial matters, including bill paying, 

h ki  t t  checking account management, 
budgeting, and verifying bills for payment 
(including medical bills).  Fees for daily 
money managers can range from between 
$25 per hour to $100.  The Association of 
Daily Money Managers can provide details 
and referrals.



4/28/2014

21

Prevention
A senior can appoint a representative 
payee to receive his or her Social Security 
income if they need help in managing the y p g g
funds.  The Social Security Administration will 
appoint a payee upon receipt of an 
affidavit from a physician.  

Prevention
Attorneys drafting powers of attorney and 
revocable living trusts bear significant 
responsibility in counseling the client p y g
concerning the serious question of who they 
appoint as agent or trustee.  Too often, 
attorneys give little emphasis to the 
importance of this question.

Prevention
By the Courts
In guardianship and conservatorship, 
fiduciaries should be required to bond.  For 
higher asset cases, the majority of assets 
can be held in restricted accounts, which 
require court orders for withdrawal, with a 
certain number of months of operating 
expenses held in accounts under bond.  
The combination can keep bonding costs 
down, while protecting assets.  
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Prevention
By the Courts 
Orders for guardians and conservators 
should contain restrictions on sale and/or should contain restrictions on sale and/or 
encumbrance of real property and courts 
should require recording of letters with 
restrictions noted in the real property 
records.

Prevention 
By Third Parties

Mandatory reporting of elder abuse  Mandatory reporting of elder abuse, 
physical and financial.

Prevention
Employees of financial institutions are often 
among the first individuals to notice 
suspicious activity.  Mandatory reporting p y y p g
statutes and training of bank employees 
can vent further exploitation of an 
individual after the matter comes to the 
attention of bank employees.  
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Prevention
BY LEGISLATURES
Some of the examples of financial abuse 
and exploitation discussed are gifts and 
loans to professionals who provide services 
to the senior.  If professional organizations 
are unable to police their membership to 
prevent exploitation, state legislatures 
should enact legislation revoking 
professional licenses and criminalizing this 
conduct.    

Prevention
By Legislatures

Legislatures should also be prepared to Legislatures should also be prepared to 
provide adequate funding to adult 
protective service departments, to allow 
proper training and timely investigation and 
adequate funding to law enforcement for 
training in this area.

In Conclusion
There is a misconception that the only individual 
harmed is the senior, but that is false.  In many 
instances, when the senior lacks sufficient funds to 
pay for their care needs, he or she ends up living in a 
skilled nursing facility with government assistance   skilled nursing facility with government assistance.  
When the perpetrator is not pursued because a 
local prosecutor does not believe that they can 
prevail in a criminal action and there are not 
sufficient resources to pursue a civil case, the 
perpetrator is able to benefit from their actions and 
the cost is shifted to the state.  The lesson the 
perpetrator learns is to exploit the elderly because it 
is profitable and there are no repercussions.  


